by Joseph Creed

The Proper Forum for Judicial Review of Merit Systems
Protection Board Decisions in Mixed Cases

s a general matter, the employment claims of fed-

eral employees follow one of two tracks, depending

on whether they relate to discrimination or a chal-

lenge to an adverse personnel action. In most cases

of discrimination, after initially filing an adminis-
trative claim with the employing agency, employees may have
their claims adjudicated by the Equal Employment Opportunity
Commission (EEOC), followed by a de novo action in federal
district court. Alternatively, they may choose to forgo the EEOC
altogether and file an action in district court.! In cases of adverse
personnel actions, employees may have their case adjudicated by the
Merit Systems Protection Board (MSPB), followed by on-the-record
judicial review in the U.S. Court of Appeals for the Federal Circuit.?
For a number of reasons, including the opportunity to have the case
adjudicated de novo and the right to a jury trial, employees generally
favor filing an action in district court.

Mixed cases involve both a challenge to a personnel action and a
claim of discrimination—such as a challenge to remove or suspend,
in which the employee claims that the action was discriminatory.?
Although the MSPB does not have jurisdiction over pure discrimina-
tion cases (which are within the jurisdiction of the EEOC), it does
have jurisdiction to decide mixed cases involving claims of discrimina-
tion.* Until 2012, courts were divided over the question of where an
employee may seek judicial review of an MSPB decision in a mixed
case—in the district court or the Federal Circuit.

The Federal Circuit had long held that if the MSPB disposed of a
mixed case on the merits, the proper forum for judicial review was the
district court.” On the other hand, if the MSPB disposed of a mixed
case on procedural grounds, the only available judicial review was
an appeal to the Federal Circuit.® Most federal courts followed this
dichotomy between mixed cases that were resolved on the merits and
those that were resolved on procedural grounds.” But a circuit split
developed when the Second Circuit rejected the Federal Circuit’s
reasoning and held that all mixed cases are reviewable in the district
court.® The Tenth Circuit then followed suit, deepening the circuit
split.’

The Supreme Court settled this split in Kloeckner v. Solis,'* hold-
ing that when the MSPB decides a mixed case, the proper forum for

judicial review is the district court, regardless of whether the MSPB
ruled on the merits or on procedural grounds. Carolyn Kloeckner, a
former employee of the Department of Labor, had been terminated
for reasons that she claimed were discriminatory. She filed an action
in the MSPB, which dismissed her complaint on procedural grounds,
ruling that it was untimely. She filed an action in the U.S. District
Court for the District of Columbia, which transferred the case to the
U.S. District Court for the Eastern District of Missouri. The district
court then dismissed the case, holding that Kloeckner’s right to judi-
cial review was limited to an appeal to the Federal Circuit. The Eighth
Circuit Court of Appeals affirmed, ruling that because the MSPB had
disposed of the case on procedural grounds, Kloeckner had to seek
judicial review in the Federal Circuit.

But the Supreme Court rejected the notion that a federal employ-
ee’s forum for judicial review differs depending on whether the MSPB
decision was on the merits or on procedural grounds. “A federal
employee who claims that an agency action appealable to the MSPB
violates an antidiscrimination statute listed in [5 U.S.C.] §7702(a)
(1) should seek judicial review in district court, not in the Federal
Circuit.”? “That is so,” the Court concluded, “whether the MSPB
decided her case on procedural grounds or instead on the merits.”!?

In the little more than a year since Kloeckner was decided,
the Federal Circuit has declined to exercise jurisdiction in a
handful of mixed cases.!* But the court held or suggested that
it maintains jurisdiction to decide mixed-case appeals in three
circumstances: (1) cases in which the MSPB dismisses for lack
of jurisdiction, (2) cases in which the director of the Office of
Personnel Management requests review of an MSPB decision,
and (3) cases in which the appellant waives all claims of discrimi-
nation. Possibly creating a fourth category, the MSPB has opined
that the Federal Circuit has jurisdiction over cases dismissed on
procedural grounds before the board addresses the question of
jurisdiction.

When the MSPB Dismisses for Lack of Jurisdiction

Under longstanding pre-Kloeckner precent, the Federal
Circuit held that it has jurisdiction to decide cases involving
questions of the MSPB’s jurisdiction. In Conforto v. MSPB,*® the
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court held that it maintains jurisdiction over such cases even
post-Kloeckner.

In Conforto, a woman retired from the Department of the
Navy after 39 years of service. But before her retirement became
effective, she filed an Equal Employment Opportunity (EEO)
complaint with the agency, alleging that she was forced to retire
based on age and sex discrimination and retaliation for prior EEO
activity. The agency found no discrimination or retaliation, and
she appealed the decision to the MSPB, which dismissed the case
for lack of jurisdiction because her retirement was presumed
to be voluntary. Ms. Conforto appealed the MSPB’s decision to
the Federal Circuit, but, after Kloeckner, argued that the court
lacked jurisdiction over her mixed-case appeal.

The Federal Circuit recognized that, under Kloeckner, “the
district court, and not this court, is charged with jurisdiction over

any mixed case appeal that the Board resolves either on the mer-

its or on procedural grounds.”*® The court interpreted Kloeckner
to mean, in effect, “that any case in which the Board exercises
its jurisdiction to decide a discrimination claim, and in which the
employee seeks review of that decision, is not appealable to this
court.”'” The court stated, however, that Kloeckner “was silent
on the question of how to treat jurisdictional dismissals.”'® And
the court concluded that Kloeckner did not affect the Federal
Circuit’s longstanding precedent that it “has jurisdiction to
review a determination by the Board that it lacks statutory juris-
diction over an employee’s appeal.”* According to the Federal
Circuit, the district court has jurisdiction to review a decision by

the MSPB “only if the Board has jurisdiction to decide the appeal
from the adverse action in issue.” The Federal Circuit, not the
district court, has jurisdiction “to review a Board determination
that an employee’s case is not appealable to the Board.”*"

When the Director of OPM Appeals to the Federal Circuit

Under 5 U.S.C. § 7703(d), the director of OPM—though not
a party to the case—may appeal any decision by the MSPB to
the Federal Circuit “if the Director determines, in the discre-
tion of the Director, that the Board erred in interpreting a civil
service law, rule, or regulation affecting personnel management
and that the Board’s decision will have a substantial impact on a
civil service law, rule, regulation, or policy directive.” In Kaplan v.
Conyers,?* the Federal Circuit held that it has jurisdiction to hear
an appeal from the MSPB, in a mixed case, when the appeal is taken
by the director of OPM.

Kaplan arose in part from the demotion of Devon Northover
by the Department of Defense based on a determination that he
had lost eligibility to hold a “noncritical sensitive” position. One of
Northover’s defenses was that the action was discriminatory, mak-
ing the case a mixed case. The MSPB ruled that the scope of its
review—which, in a case involving access to classified information,
would be limited—was not limited here because Northover’s posi-
tion did not require access to classified information. The director of
OPM viewed this ruling as incorrect and having broad implications
and appealed the decision to the Federal Circuit.

The MSPB argued that, under Kloeckner, the Federal Circuit
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lacked jurisdiction over Northover’s case because it was a mixed
case. But the Federal Circuit rejected this argument, holding that,
in a case in which the director of OPM exercises the right to appeal
a decision by the MSPB under 5 U.S.C. § 7703(d), the proper forum
for the appeal is the Federal Circuit.?> The court pointed out that
Kloeckner involved judicial review by an aggrieved employee under
section 7703(b), and not an appeal by the director of OPM under
section 7703(d).?* Thus, even post-Kloeckner, the Federal Circuit
maintains jurisdiction to hear appeals in mixed cases in which the
director of OPM seeks review under 5 U.S.C. § 7703(d).

When the Employee Waives All Claims of Discrimination

In Taylor v. MSPB,* the Federal Circuit suggested in dicta that
it has jurisdiction to hear an appeal in a mixed case if the appellant
waives all claims of discrimination. In Taylor, a woman was removed
from her position at the IRS. She asserted that it was discriminatory,
creating a mixed case. The MSPB dismissed her case as untimely,
and she appealed the decision to the Federal Circuit.

In a nonprecedential opinion, the Federal Circuit held, based on
Kloeckner, that it lacked jurisdiction over the mixed case. Citing its
own pre-Kloeckner case law, however, the court suggested in dicta
that it would have jurisdiction if the appellant dismissed all claims
of discrimination.®

But in Brooks v. Dep’t of the Air Force?® in a nonprecedential
order, the Federal Circuit stated just the opposite. In that case,
Larry Brooks appealed his removal to the MSPB and raised claims
of age and race discrimination, creating a mixed case. The MSPB
affirmed his removal, and he appealed to the Federal Circuit, where
the court issued a show cause order as to why the appeal should not
be dismissed under Kloeckner. Both Brooks and the department
informed the court that Brooks had waived all claims of discrimina-
tion and wished to proceed with the appeal in the Federal Circuit.
Relying on recent MSPB case law, however, the court concluded,
“there is nothing in the statutes suggesting ‘that the appellant can
transform a mixed case into a nonmixed case after the Board has
issued a decision simply by not seeking judicial review on a discrimi-
nation claim.”?"

Obviously, the court’s ruling in Brooks contradicts its pre-
Kloeckner case law and recent dicta in Taylor. It remains to be
seen whether the court will address and resolve this issue in a
precedential opinion.

When the MSPB Dismisses on Procedural Grounds Without
Addressing the Issue of Jurisdiction

The MSPB recently recognized an additional category of
mixed cases in which it says the proper forum for judicial review
is the Federal Circuit: cases that the MSPB dismisses on pro-
cedural grounds before considering the issue of jurisdiction. In
Bean v. U.S. Postal Service,?® Kevin Cortez Bean challenged a
constructive suspension and raised discrimination claims in an
appeal to the MSPB, creating a mixed case. But before the case
was resolved, Bean filed a second MSPB appeal based on the
same issues. The administrative judge dismissed the second case
for adjudicatory efficiency, and Bean appealed to the full board.

In a precedential opinion, the board affirmed the dismissal
and further ruled that Bean’s only right of judicial review was
an appeal to the Federal Circuit. In the board’s view, because
the case was dismissed on procedural grounds before there was
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a finding as to jurisdiction, “it is not clear whether the appeal is
a mixed case.” The board reasoned that judicial review in the
Federal Circuit is the “general rule,” and that mixed cases are an
exception to this general rule. It ruled that, “[b]Jecause the mixed
case exception in this appeal has not been affirmatively estab-
lished, we find that nonmixed case appeal rights apply.”® In the
board’s view, the petitioner would not lose his or her right to file
an action in district court in an appropriate case because, “[i]f the
Federal Circuit reverses the procedural dismissal, the appeal will
return to the Board for adjudication of the jurisdictional issue,
after which it will become clear whether mixed or nonmixed case
appeal rights apply.”! On the other hand, “[i]f the Federal Circuit
affirms, it will be established that the dispositive issue was a mat-
ter of civil service law and that the Federal Circuit was indeed the
most appropriate reviewing tribunal.”*?

While this makes some sense, it is difficult to see how Bean
can be squared with Kloeckner, in which the Supreme Court
held that the proper forum for judicial review in mixed cases is
the district court, irrespective of “whether the MSPB decided
[the] case on procedural grounds or instead on the merits.”®
The Federal Circuit will undoubtedly address this issue in Bean,
or in a future case, which could create yet another exception to
Kloeckner.

In sum, Kloeckner holds that, in mixed cases decided by
the MSPB, the claimant has a right to judicial review in federal
district court. But since Kloeckner, the Federal Circuit and the
MSPB have held or suggested that in some circumstances the
only right of appeal in a mixed case is to the Federal Circuit.
Thus, in mixed cases claimants and counsel must carefully review
the case, the ground on which the MSPB has disposed of it, the
appealing party, and other issues to determine the appropriate
forum for judicial review. ®
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drawn out, you sound like a hick, and people will look to see if
you scraped the manure off your boots before you came in. So I
guess either way you can’t win.

With All Due Respect to Opposing Counsel

Say this just before firing below-the-belt personal insults at
opposing counsel. And if the other attorney says it, take a deep
breath, ‘cause here it comes at you.

Good luck, and you're welcome. (Oh, and don’t bother to ask
another judge if I speak for them—I don’t. We all see ourselves
as independent contractors.) ®©
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