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respondents maintained that the factual dispute between the two 

lower courts did not warrant review by the high court. Respondents 

also suggested that the evidence the IRS was using in the summons 

action to subvert the tax court’s discovery rules complicated the 

question presented by the government and made the case an 

inappropriate vehicle for consideration.32

The Supreme Court Grants Certiorari 
The Supreme Court apparently found the respondents’ call 

for restraint unpersuasive in light of the issue framed by the 

government’s petition. Whether Clarke will herald a new era 

in summons enforcement or further bolster this substantial 

information-gathering tool in the hands of the government remains 

to be seen. Oral arguments were heard on April 23, 2014. 

Endnotes
1United States v. Clarke, 517 Fed. Appx. 689 (11th Cir. Fla. 

April 18, 2013) (No. 12-13190) cert. granted, 134 S. Ct. 895, 82 

U.S.L.W. 3131 (U.S. Jan. 10, 2014) (No. 13-301).
2“The IRS issues thousands of summonses every year, 

including hundreds in the Eleventh Circuit.” Petition for a 

Writ of Certiorari, at 19, United States v. Clarke, 517 Fed. 

Appx. 689 (11th Cir. Fla. April 18, 2013) (No. 12-13190).
3National Taxpayer Advocate, 2013 Report to Congress, at 

322 available at www.taxpayeradvocate.irs.gov/userfiles/file/2013 

FullReport/Most-Litigated-Issues.pdf. Summons enforcement has 

been identified among the most litigated issues in the National 

Taxpayer Advocates’ Report to Congress since 2002.
4Id., see also, Large Business and International Dir., (June 18, 

2013), (guidance to LB&I revenue agents to follow when issuing 

Information Document Requests (IDRs) during the information-

gathering phase of an examination).
5Large Business and International Dir. on Information Document 

Request Enforcement Process, LB&I Control No: LB&I-04-1113-009 

(Nov. 4, 2013). 
6Large Business and International Dir. on Information Document 

Request Enforcement Process, LB&I Control No: LB&I-04-0214-004 

(Feb. 28, 2014).
7All section references are to the Internal Revenue Code of 1986, 

as amended.
8I.R.C § 7602(a).
9Id. § 7602(b).
10Internal Revenue Manual 25.5.5.
11See I.R.C. § 7402 (authorizing U.S. district courts to hear 

summons enforcement proceedings).
12379 U.S. 48 (1964).
13Id. at 57-58.
14The distinction between the presentation and issuance of an 

FPAA is important. Issuance triggers the taxpayer’s right to seek 

judicial review of the IRS’s adjustments in the U.S. tax court. I.R.C. 

§ § 6221-6223, see e.g., Sealy Power, Ltd. v. Commissioner, 46 

F.3d 382, 385-386 (5th Cir. 1995) (the FPAA notifies “affected 

taxpayers that the Commissioner has made a final administrative 

determination of their liability for particular tax years.”).
15Six summonses were issued to five individuals. Two summonses 

were issued to Michael Clarke, one in his capacity as chief financial 

officer of Beekman Vista, Inc., and another in his role as chief 

financial officer of Dynamo GP, Inc. 

16The fifth summoned individual ultimately complied and was 

interviewed in September 2011. She is not among the respondents 

to the Supreme Court case. The respondents in the matter before 

the high court include the four parties representing the five 

noncomplying summonses and DHLP, which was permitted to 

intervene in the initial summons enforcement proceeding.
17See DHLP v. Commissioner, No. 2685-11 (T.C. Feb. 1, 2011).
18United States v. Clarke, No. 9:11–mc–80456–KLR, 111 

A.F.T.R.2d 2013-1697 (S.D. Fla. Apr. 17, 2012) (order denying 

motions to quash).
19The tax court imposes significant limitations on the scope of 

discovery and treats nonconsensual deposition as “an extraordinary 

method of discovery.” Tax Court 74(c)(B).
20Many of the exhibits produced by respondents alleged use 

of the summons as a means to circumvent tax court discovery. 

Interesting among those exhibits was “a declaration from attorney 

Richard Sapinski, who represented Christine Moog when she 

appeared in compliance with her IRS summons, and who stated 

that Moog’s interview by the IRS was conducted exclusively by the 

two attorneys representing the IRS in the Tax Court proceeding 

and that [summons issuing] Agent Fierfelder did not even attend.” 

Respondent’s Brief in Opposition at 6-7, United States v. Clarke, 

No. 12-13190, 517 Fed. Appx. 689 (11th Cir. Fla. April 18, 2013).
21Id. at 5 (citing United States v. Millman, 765 F.2d 27, 29 (2d 

Cir. 1985)).
22United States v. Clarke, No. 9:11–mc–80456–KLR, 111 

A.F.T.R.2d 2013-1697, order at 9 (S.D. Fla. April 17, 2012).
23Id. at 6 (citing PAA Mgmt., Ltd. v. United States, 962 F.2d 212, 

219 (2nd Cir. 1992)) (the government’s power to enforce a summons 

does not terminate merely because a tax court proceeding has begun).
24570 F.3d 1244, 1249 (11th Cir. 2009).
25Id.
26Id. at 1250.
27Petition for Writ of Certiorari, at I, United States v. Clarke, 

517 Fed. Appx. 689 (11th Cir. Fla. April 18, 2013) (No. 12-13190).
28Id. at 8.
29Id. at 9.
30Seth Waxman, 41st solicitor general of the United States, 

1997–2001, currently chair, appellate and Supreme Court litigation 

practice group, WilmerHale, Washington, D.C.
31Respondent’s Brief in Opposition at 2, United States v. Clarke, 

517 Fed. Appx. 689 (11th Cir. Fla. April 18, 2013) (No. 12-13190).
32Id.

Editorial Policy
The Federal Lawyer is the magazine of the Federal Bar 

Association. It serves the needs of the association and its mem-

bers, as well as those of the legal profession as a whole and the 

public.

The Federal Lawyer is edited by members of its edito-

rial board, who are all members of the Federal Bar Association. 

Editorial and publication decisions are based on the board’s 

judgement. 

The views expressed in The Federal Lawyer are those of the 

authors and do not necessarily reflect the views of the associa-

tion or of the editorial board. Articles and letters to the editor in 

response are welcome.




