Tax Talk
by Anson H. Asbury

Bare Allegations, Naked Assertions, and Improper Purposes:
Supreme Court to Hear Arguments in
Summons Enforcement Matter

On Jan. 10, 2014, the U.S. Supreme Court granted
the United States’ petition seeking certzorari in United States .
Clarke,' an Internal Revenue Service (IRS) summons enforcement
action. The government sought certiorar: from an unpublished
opinion of the Eleventh Circuit Court of Appeals reversing and
remanding an unpublished order of the U.S. District Court for the
Southern District of Florida. The petition was filed on the grounds
that the appellate decision created a split in the circuits over the
rights of a summons opponent and the obligations of the govern-
ment in summons enforcement. Clarke asks whether a summons
opponent can trigger an evidentiary hearing with a naked assertion
of improper purpose on the part of the IRS.

The IRS issues thousands of summonses each year,? and
enforcement has been a regularly litigated issue for more than a
decade.® The Large Business and International (LB&I) division
of the IRS has placed a priority on the issuance and enforcement
of summonses for taxpayers who do not respond to requests for
information during an examination. In 2013, LB&I issued two
policy directives on the topic® and completed mandatory training
for revenue agents on updated summons procedures.® LB&I's new
enforcement procedures went into effect on March, 3, 2014.° The
current emphasis on summons enforcement only highlights the
importance of the Clarke petition.

The IRS has the authority under Section 7601 to investigate
all persons “who may be liable to pay any internal revenue tax.””
Section 7602(a)(2) gives the secretary of internal revenue the
authority to summons persons liable for a tax, or otherwise
possessing information about a tax, to appear, produce books and
records, and give testimony under oath.

A summons may be issued to:

® Ascertain the correctness of any return,
* Make a return where none has been made,
® Determine the liability of any person for any internal revenue tax

or the liability at law or in equity of any transferee or fiduciary of
any person in respect of any internal revenue tax, and
* Collect any such liability.®

The purpose of the summons also may include an inquiry into
“any offense connected with the administration or enforcement of
the internal revenue laws” (e.g., criminal or civil fraud).?

A summons is not self-enforcing. A summons generally is
issued only after a party has failed to respond to a formal request
for documents or other information. An IRS officer, such as a
revenue agent, a special agent, or a large case specialist, may issue
a summons with the signature of a territory manager.!® The face
of a summons identifies the tax matter and the summoned party
and requests that the party appear at a specific day, time, and
place. If the summoned party does not appear, the summons does
not expire. Rather, it becomes ripe for enforcement. Enforcement
occurs when an action to compel a response from the summoned
party is filed in a U.S. district court.!

The U.S. Supreme Court set forth a four-pronged test for
summons enforcement in U.S. ». Powell.” To enforce a summons,
the government must show that it (1) is issued for a legitimate
purpose; (2) seeks information that may be relevant to that purpose;
(3) seeks information that is not already within the possession of
the IRS; and (4) satisfies all the administrative requirements of the
Internal Revenue Code."?

The Examination

The IRS examined the tax returns of Dynamo Holdings Limited
Partnership (DHLP) for the tax years 2005 to 2007. Twice during
the examination, DHLP voluntarily agreed to extend the statute
of limitations. About five months before the extended limitations
period was set to close, the IRS presented (but did not issue) a
signed Final Partnership Administrative Adjustment (FPAA) for the
2005 to 2007 period to DHLP.™
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After presenting the FPAA, the IRS again asked DHLP to extend
the statute of limitations so that it might continue its examination.
DHLP declined. Shortly thereafter, the revenue agent issued six
separate summonses requesting production of documents and
testimony about DHLP’s 2005 to 2007 tax returns.’® Four of those
subject to the summonses declined to comply and ultimately
became the respondents in United States v. Clarke.'®

On Dec. 28, 2010, with three days remaining on the extended
statute of limitations, the IRS formally issued the FPAA that
previously had been presented to the taxpayers. On Feb. 1, 2011,
DHLP challenged the FPAA by filing a petition for readjustment in
the U.S. Tax Court.”

Summons Enforcement—The District Court

On April 28, 2011, almost three months after DHLP commenced
its suit in tax court and six months after the return date for most
of the summonses, the IRS initiated a proceeding in U.S. district
court to enforce the summonses.® In support of each petition
for enforcement, the United States attached a declaration of the
revenue agent who issued the summonses, attesting to satisfaction
of the Powell factors.

The respondents moved to quash, arguing that the summonses
were issued for an improper purpose under Powell. They requested
an evidentiary hearing to question the issuing revenue agent and
also asked for prehearing discovery.

The respondents alleged that the summonses had been issued
in retribution for DHLP's refusal to allow another extension of the
statute of limitations and to circumvent the tax court restrictions
on discovery.” They offered several specific exhibits in support of
their position.?

The U.S. District Court for the Southern District of Florida denied
the motions to quash and ordered enforcement of the summonses.
It found that respondents failed to rebut the United States’ prima
facie case for enforcement under Powell. The court acknowledged
that the respondent is entitled to an adversarial hearing but denied
respondents’ requests for an evidentiary hearing and discovery.
The court noted that establishing an improper purpose requires
more than a naked assertion.?! The district court explained that the
respondents made “no meaningful allegations of improper purpose,”
and a court is not required to hold an evidentiary hearing “upon a
mere allegation of improper purpose.”® It further held, as a matter
of law, that the use of the summons process to avoid the limitations
of tax court discovery was not grounds for quashing a summons®
and dismissed the claim of retaliation as having “no bearing” on
whether the summonses should be enforced.

The Appeal—The Eleventh Circuit Court of Appeals

The Eleventh Circuit Court of Appeals reversed the ruling
in part in an unpublished, per curiam decision. It held that the
lower court abused its discretion by declining to hold a limited
evidentiary hearing to establish whether the IRS may have issued
the summonses for an improper purpose. Relying on its own recent
precedent in Nero Trading, LLC v. U.S. Dep’t of Treasury,®
the appellate court held that respondents were “entitled to a
hearing to explore their allegation of an improper purpose” and “to
ascertain whether the [IRS] issued a given summons for an improper
purpose.”™® The court also noted that “in situations such as this,
requiring the taxpayer to provide factual support for an allegation

of an improper purpose, without giving the taxpayer a meaningful

opportunity to obtain such facts, saddles the taxpayer with an
unreasonable circular burden, creating an impermissible ‘Catch
22."% The court, however, did agree with the district court that the
respondents were not entitled to discovery.

Petition for Writ of Certiorari

The government sought certiorari on the grounds that the
Eleventh Circuit’s decision conflicted with the authority of all the
other circuits and that the issue was recurring and important. It
framed the question for the high court as:

Whether an unsupported allegation that the Internal Revenue
Service (IRS) issued a summons for an improper purpose
entitles an opponent of the summons to an evidentiary
hearing to question IRS officials about their reasons for
issuing the summons.*

The government argued that the Eleventh Circuit’s holding would
allow a summons opponent to nullify its good faith demonstration
of the Powell factors with a bare allegation of IRS impropriety.?
It further maintained that such a rule would be inconsistent with
effective enforcement of federal tax laws and could be a substantial
impairment to summons enforcement in the Eleventh Circuit.?

Respondent’s Brief in Opposition of Certiorari

The respondents disputed the government's core claims and
enlisted the aid of a former solicitor general®® in their response. They
maintained that the appellate decision did not represent a departure
from the law of the other circuits and that the fact-bound holding of
the Eleventh Circuit was not appropriate for review by the high court.

The respondents argued that the Eleventh Circuit’s reliance on
its own precedent Nero Trading was consistent with the Supreme
Court’s precedent in Powell and the decisions of the other courts
of appeals.® They maintained that district courts in every circuit
have the discretion to require the IRS to justify enforcement of
a summons at an evidentiary hearing. They maintained that the
government's problem with the Eleventh Circuit’s decision was that
it simply had ordered the trial court to hold such a hearing. The
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respondents maintained that the factual dispute between the two
lower courts did not warrant review by the high court. Respondents
also suggested that the evidence the IRS was using in the summons
action to subvert the tax court’s discovery rules complicated the
question presented by the government and made the case an
inappropriate vehicle for consideration.*

The Supreme Court Grants Certiorari

The Supreme Court apparently found the respondents’ call
for restraint unpersuasive in light of the issue framed by the
government’s petition. Whether Clarke will herald a new era
in summons enforcement or further bolster this substantial
information-gathering tool in the hands of the government remains
to be seen. Oral arguments were heard on April 23, 2014. ®
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