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their law school education. If the district court denies relief, it must 

also decide if the petitioner should be allowed to appeal; certificates 

of appealability are granted only if the district court believes its 

conclusions are “debatable among reasonable jurists.”

The process just outlined describes how noncapital habeas 

cases, which form the vast bulk of the habeas corpus work of the 

district courts, are decided. In those states with active death pen-

alty prosecutions, however, capital convictions are inevitably sub-

jected to habeas review. Assignment of these cases to Magistrate 

Judges is rare, but I have had the privilege of managing more than 

50 of them since 1995. (At present, the Southern District of Ohio 

has the second-largest capital habeas docket in the country.) 

For these cases, Congress has provided funding for two 

attorneys for each petitioner, in contrast to the pro se status of 

most noncapital petitioners. Often the cases are staffed by public 

defenders committed to abolishing the death penalty. Pleadings 

run to hundreds of pages each and state court records to thou-

sands of pages. Almost always there are claims of ineffective assis-

tance of counsel in the state courts, prosecutorial misconduct, 

sometimes juror misconduct, and always trial court error. Claims 

are often imaginative because a claim not made in the district 

court will never become “clearly established” Supreme Court 

precedent. Analysis is deeply complicated by the presence of a 

separate sentencing or mitigation stage of the trial. Virtually every 

appeal draws a published circuit court opinion, and the Supreme 

Court hears more capital cases than any other type. (In almost 

37 years on the bench, I have had only one case, a capital habeas 

case, reach the Court. In Bobby v. Bies,13 they unanimously 

rejected my decision on a mental disability issue.)

Habeas corpus has a venerable history, protects liberty at its 

most fundamental level, and provides practitioners with an intri-

cate body of law to master and, if they are fortunate, to improve. 

Magistrate Judges are privileged to be assigned this work which, 

for me, far exceeds in its fascination issuance of search warrants 

or hearing motions to compel discovery. 
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