


42 • THE FEDERAL LAWYER • May/June 2014

additional qualified candidates, such as publication of a second 

notice of the vacancy and soliciting assistance from bar association 

officials, law school faculties, and other community leaders. 

Selection by the Court
On receiving the merit selection panel’s report, the district court 

reviews the qualifications of the persons recommended. It may 

accept the findings, or it may conduct additional inquiry into the 

qualifications of those recommended.

Thereafter, all the District Judges must determine, by a majority 

vote, a final selectee for appointment from the list provided by the 

panel. If the district court is unable to select by majority vote a final 

appointee from the five names on the merit selection panel’s list, it 

must request a second list of five names from the panel. The district 

court must then choose from either list. If a final appointee still can-

not be identified by a majority vote, the Chief Judge of the district 

is authorized by statute to make the selection from the candidates 

recommended on either list.

Upon selection, the applicant’s name is submitted to the 

Administrative Office of the U.S. Courts, which will request neces-

sary background reports from the Federal Bureau of Investigation 

(FBI) and the Internal Revenue Service (IRS). Applicants selected for 

appointment to either a full-time or part-time Magistrate Judge posi-

tion must undergo an FBI full-field investigation with a 15-year scope 

and an IRS tax check. The results of the investigations are forwarded 

to the Administrative Office, which then transmits the information 

to the Chief Judge of the district court. Once the district court has 

reviewed and is satisfied with the results of the investigations, the 

court issues an order of appointment of the new Magistrate Judge.

Before entering into duty as a Magistrate Judge, the appointee 

is required to take the judicial oath or affirmation prescribed by 28 

U.S.C. § 453 and the constitutional oath of office prescribed by 5 

U.S.C. § 3331.

The Reappointment Process
The process for reappointment of a Magistrate Judge shares 

many of the same basic elements of the process for initial consid-

eration, selection, and appointment, with modification for the fact 

that the evaluation is of a known individual already holding the 

position of Magistrate Judge rather than a pool of new applicants 

for a vacant position.

If a district court desires to consider reappointment of a 

Magistrate Judge (it can choose not to, by a majority vote of the 

District Judges), the first step is the issuance of a public notice 

well before the expiration of the incumbent Magistrate Judge’s cur-

rent term, noting the court’s consideration of reappointment of the 

incumbent Magistrate Judge and seeking comments from the bar 

and public to assist the members of a merit selection panel in its 

evaluation on whether to recommend reappointment to the district 

court. A key difference in the notice of reappointment consideration 

is that it does not seek applications for the position, but rather com-

ments on the person under consideration for reappointment.

The reappointment process also includes appointment by the 

district court of a merit selection panel, the composition of which 

is the same as that appointed to consider the selection of a new 

Magistrate Judge. The attributes considered by the panel are much 

the same as those considered by panels evaluating candidates for 

initial appointment—good character, judgment, legal ability, tem-

perament, and a commitment to equal justice under the law—with 

one additional factor, the quality of the incumbent Magistrate 

Judge’s performance in office.

After considering the merit selection panel’s report, the district 

court independently decides whether to reappoint the incumbent 

Magistrate Judge. If a majority of the District Judges vote for reap-

pointment, the Magistrate Judge will be reappointed. The reappoint-

ment process for an incumbent Magistrate Judge does not require 

new FBI and IRS background checks, but does include a retaking 

of the judicial oath or affirmation and the constitutional oath of 

office.  
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for weeks, and even months, with follow-up phone calls with the 

attorneys to ensure a settlement was reached. I observed several 

of these and recognized the hard work and patience required to 

mediate a case. 

The judge’s high volume of criminal cases certainly impacted my 

work as well. (The Dayton seat of court is near Wright Patterson 

Air Force Base and a Veterans Administration hospital, giving rise 

to a large number of misdemeanor criminal cases.) The judge was 

on criminal duty every third month and was extremely busy during 

those times. He had a full morning criminal docket every Wednesday 

and other criminal proceedings scheduled on most afternoons. 

While on criminal duty, the judge also reviewed search warrants 

with federal agents. I occasionally conducted research on matters 

related to motions to suppress evidence. 

In addition to his judicial duties, the judge put tremendous 

efforts into outreach activities for the court. For example, he hosted 

a “court camp” last summer to educate high school students about 

the federal criminal justice system. He also routinely hosted law 

school externs. He took the time to genuinely get to know each one 

and provided mentoring advice. The externs were exposed to many 

aspects of the law and gained a better understanding of the federal 

court system. Additionally, the judge worked with his fellow fed-

eral judges in Dayton to create a weekly lunch-and-learn program, 

whereby guest speakers would meet with the court’s externs every 

Tuesday and Wednesday over the lunch hour. Speakers included 

federal and state judges, assistant U.S. attorneys, federal public 

defenders, private practitioners, and many others. 

Finally, I was fortunate to develop many professional relation-

ships during my clerkship. The judge is very active in the Federal 

Bar Association, as well as other organizations, and he was regularly 

asked to speak at CLEs on various topics. I helped him prepare 

materials for these CLEs and presentations. Through this experi-

ence, I had the opportunity to work with the other federal judges 

in our court and with practicing attorneys. It was wonderful profes-

sional training for which I am very thankful. 




