by Hon. Lisa Margaret Smith

Top 10 Things You Probably Never Knew
About Magistrate Judges

Magistrate Judges have been referred to as an integral part
of the federal judicial system,' and yet there are many things
about Magistrate Judges of which most federal court practitio-
ners are probably unaware. In an effort to remedy this lack of
knowledge, this article presents the top 10 things (or at least
a bst of 10 things) that you may mever have known about

Magistrate Judges.
The Magistrate Judges system, principally established by
1 the Federal Magistrates Act of 19682 was based on the
U.S. Commissioner System® (1896-1968), which itself
was preceded by a system of appointed “discreet persons learned in
the law,” who were authorized by Congress in 1793 to be available to
set bail for defendants in federal criminal cases.! The title of Com-
missioner was applied as early as 1817,° and U.S. Commissioner was
applied in 1896.° After 22 years of being called “Magistrate,” pursuant
to the 1968 act, the title “Magistrate Judge” was made applicable to
the position in 1990.” Thus, the Magistrate Judges system, with its
predecessors, is just four years younger than the federal judiciary as
a whole, which was established by the Judiciary Act of 1789.2

Although the Judiciary Act of 1789 created a system of lower

federal courts, including 13 District and 3 Circuit Courts, the

only judgeships designated for service in those courts were
the Supreme Court Justices (a Chief Justice and five Associate
Justices), and District Judges (13, one for each District Court). The
Circuit Court sittings included the Supreme Court Justices assigned
to that Circuit, as well as the respective District Judge from the
District in which the Circuit Court was sitting.® With the exception
of 1801, during which six Circuit Judgeships were established for
just over a year,' the first Circuit Judge position was established
in 1855." Tt is not clear what the status of that position was for
the next 14 years, but in 1869, nine Circuit Judge positions were
created, one for each Circuit,'? and the numbers have continued to
grow since that date. Thus, the Magistrate Judges system, through
its predecessors, predates the existence of Circuit Judges by at least
eight years (1793-1801), and predates the continuous existence of
Circuit Judges by perhaps as much as 76 years (1793-1869).

The Federal Magistrate Judges Association (FMJA), which repre-

sents Magistrate Judges nationwide, has been in existence, under

a variety of names, for more than 50 years. In 1991, the FMJA
became the successor of the National Council of Federal Magistrates, so
named in 1973; the National Council was the successor of the National
Council of Magistrates, established in 1969; this latter organization
was the successor of the Organization of U.S. Commissioners, which
was founded in 1961.® The FMJA, along with all of its predecessors,
has maintained a three-part core mission: (1) to support the efficient
administration of justice, including the need to protect the integrity and
dignity of the Magistrate Judge system; (2) to support the continued
independence of the federal judiciary; and (3) to encourage scholarly
collaboration and influence within the federal judicial system.!

In 1976, the late Hon. Gerard L. Goettel, U.S. Magistrate for the

Southern District of New York, who had served for five years in

that position, was elevated to a position as a U.S. District Judge.
This was the first such elevation, but it has hardly been the last. Judge
Goettel’s elevation has been followed through the succeeding 38 years
by elevations of 157 full-time Magistrate Judges (including then Magis-
trates) and seven part-time Magistrate Judges (including then Magis-
trates) who have been elevated to Article III judgeships, both District
Judgeships and Courts of Appeals Judges.'® Four of those elevations
have occurred from the Magistrate Judge ranks directly to the Circuit
Courts, including: Barry G. Silverman, District of Arizona, who was
elevated to the Ninth Circuit in 1998, after three years as a Magistrate
Judge; Bobby E. Shepherd, Western District of Arkansas, who was
elevated to the Eighth Circuit in 2006, after 13 years as a Magistrate
Judge; Robert E. Bacharach, Western District of Oklahoma, who was
elevated to the Tenth Circuit in 2013, after 14 years as a Magistrate
Judge; and Patty Shwartz, District of New Jersey, who was elevated to
the Third Circuit in 2013, after 10 years as a Magistrate Judge.'®

A key difference between Article I Judges (such as Magistrate
Judges) and Article III Judges is that Article I Judges do not
receive life tenure. Nevertheless, there have been numerous Mag-
istrate Judges who have devoted long periods to their federal service.
The longest serving Magistrate Judge ever, including part time and full
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time, as well as recall service after retirement, is Peter R. Palermo, of
the Southern District of Florida. He served for 42 years and 11 months,
from 1971 to 1991 in active service, and from 1991 to the present on
recall status. The longest period of active service by a Magistrate Judge
is that of Philip R. Lane, Northern District of Texas, now retired. Judge
Lane served for a total of 40 years and 4 months, from 1971 to 2010
as a part-time Magistrate Judge, and from 2010 to 2011 as a full-time
Magistrate Judge. The longest serving Magistrate Judge in active service
currently serving is John M. Roper of the Southern District of Missis-
sippi, who has served from 1975 to present (38 years and 6 months),
including service as a part-time Magistrate Judge. The longest-serving
part-time Magistrate Judge who served only part-time, including recall
service after retirement, is Richard D. Gist of the District of Wyoming,
who served from 1971 to 2006 in active service and from 2006 to the
present on recall, for a total of 43 years. The longest-serving female
Magistrate Judge ever is Ila Jeanne Sensenich of the Western District of
Pennsylvania. She served for 35 years, from 1971 to 2004 in active full-
time service and from 2004 to 2006 on recall status. Judge Sensenich
was also the first woman to serve as the President of the FMJA.!7

In order to qualify for appointment as a Magistrate Judge, a

candidate must have five years of membership in a state bar.!®

It is therefore somewhat surprising to learn that the youngest
appointees to the position of Magistrate Judge or Magistrate were
appointed at the age of 26. There have been four of them-Charles K.
McCotter, Jr., of the Eastern District of North Carolina; Glen Conrad,
of the Western District of Virginia, subsequently elevated to serve as
a U.S. District Judge; John M. Garcia-Nokonechna, of the District of
Puerto Rico; and James B. Hodges, of the Northern District of Iowa.
The youngest Magistrate Judge currently serving is K. Nicole Mitchell
of the Eastern District of Texas.

The first woman appointed to serve as a Magistrate (she

remained on the bench until after the title changed to Magis-

trate Judge) was Venetta Tassopulos, appointed to the Central
District of California in 1971. Magistrate Judge Tassopulos remained
on the bench until 1994. The first African-American woman to be
appointed a Magistrate (she also stayed through the change of title)
was Joyce London Alexander. Magistrate Judge Alexander served in
the District of Massachusetts from 1979 to 2009.

Magistrate Judge authority emanates almost entirely from the

authority expressly granted by the District Judges (28 U.S.C.

§ 636(b)), or resulting from the consent of the parties (28
U.S.C. § 636(c)), but Congress has seen fit to delegate certain author-
ity directly to Magistrate Judges. Thus, under 28 U.S.C. § 636(a),
a Magistrate Judge may, among other things, administer oaths and
affirmations, and issue orders pertaining to the setting of bail or deten-
tion in criminal cases, without specific reference or authorization from
a District Judge. Pursuant to 18 U.S.C. § 3041, judicial powers relating
to arrest and commitment are vouchsafed to “any justice or judge of
the United States, or ... any United States Magistrate Judge.” Despite
this broad sharing of such responsibility, Federal Rules of Criminal
Procedure 4.1 (Complaint, Warrant, or Summons by Telephone or
Other Reliable Means), 5 (Initial Appearance), and 5.1 (Preliminary
Hearing) only mention action to be taken by a Magistrate Judge, or by
a state or local judicial officer in appropriate circumstances, without
any reference to a District Judge. Similarly, 18 U.S.C. § 3045 requires

U.S. Magistrate Judges:
An Overview

Fu]l—time Magistrate Judges are appointed for eight-year
terms, which may be subsequently renewed.! Although
an acting Magistrate Judge may continue his or her term of
service upon turning 70 years old, he or she cannot be reap-
pointed after that time.?

A Magistrate Judge’s jurisdiction is set by 28 U.S.C. § 636.
The local rules in each district outline the specific duties
assigned to the Magistrate Judges in that district.> These vary
considerably from court to court, but in general, Magistrate
Judges act in both criminal and civil cases. In the criminal
realm, they have the authority to preside over trials in petty
offense cases and in Class A misdemeanor cases with the
consent of the parties.* Magistrate Judges may assist in felony
preliminary proceedings (e.g., search and arrest warrants,
summonses, initial appearances, preliminary examinations,
arraignments, and detention hearings) and in felony pretrial
matters (e.g., pretrial motions, evidentiary hearings, probation/
supervised release hearings, and guilty plea proceedings).”

In the civil realm, Magistrate Judges rule on nondispositive
motions and resolve discovery disputes.® They issue reports
and recommendations to the District Judges on dispositive
motions, Social Security disability appeals, and Zabeas corpus
cases.” They also conduct pretrial conferences, settlement
conferences, and evidentiary hearings.® In addition, Magistrate
Judges have the authority to preside over an entire civil case or
any civil matter with the consent of the parties.’

For more information about Magistrate Judges, please refer
to the following articles: Hon. Dennis Cavanaugh, Magistrate
Judges Are Effective, Flexible Judiciary Resource, 40 THE
Tuirp Brancu 10 (2008); Hon. Morton Denlow, Should You
Consent to the Magistrate Judge? Absolutely, and Here’s
Why, 37 Litic. 3 (2011); and R. Lawrence Dessem, The Role of
the Federal Magistrate Judge in Civil Justice Reform, 67 St.
Jonn’s L. Rev. 799 (1993). ©
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that warrants of arrest for violations of the internal revenue laws
may be issued by a Magistrate Judge, with no reference to similar
authority granted to a District Judge. While one doubts whether such
language excludes the authority of District Judges to engage in these
activities, it underscores the importance of Magistrate Judges within
the system, particularly with respect to preliminary criminal matters.

Although the phrase “Magistrate’s Court” is frequently heard

in federal courthouses, there is no such thing in our current

federal system. Magistrate Judges are judges of the District
Court.! The phrase “Magistrate’s Court” frequently refers to court-
rooms where all or most of the matters heard are criminal in nature,
sometimes with rotating Magistrate Judges handling the criminal
duties, but it is a misnomer. Magistrate Judges are appointed by the
District Court Judges in that District to serve in the District Court,
not in a so-called “Magistrate’s Court.”

The title of the position is “U.S. Magistrate Judge.” The prede-

cessors of the FMJA, among others, worked hard to support

the change of title, in order to bring Magistrate Judges in line
with other Article I judicial officers, such as Bankruptcy Judges, Tax
Court Judges, and Claims Court Judges.? One earlier proposal would
have changed the title from Magistrate to “Assistant U.S. District
Judge,” but this, thankfully, was not adopted.?! Those who practice in
the federal courts might observe that just as “District,” “Circuit,” and
“Bankruptcy” are descriptive adjectives that modify the title Judge, so
is “Magistrate.” As of 1990, Magistrate no longer is a stand-alone title
in the federal court, any more than District, Circuit, or Bankruptcy
would be. The proper and preferred address is Magistrate Judge, or
Judge, or Your Honor. Paraphrasing from Judge Randolph in A Few
Good Men, we are quite certain that we have earned such a title.?? ®
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2The following colloquy from “A Few Good Men” was taken from
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Judge Randolph: Lieutenant, do you have anything further
for this witness?

[Jessep defiantly gets up to leave the courtroom]

Col. Jessep: Thanks, Danny. I love Washington.

Kaffee: Excuse me. I didn’t dismiss you.

Col. Jessep: I beg your pardon?

Kaffee: I'm not through with my examination. Sit down.

Col. Jessep: Colonel!

Kaffee: What’s that?

Col. Jessep: I would appreciate it if he would address me as
“Colonel” or “Sir.” I believe I've earned it.

Judge Randolph: Defense counsel will address the witness as
“Colonel” or “Sir.”

Col. Jessep: [to Judge] I don’t know what the hell kind of unit
you're running here.

Judge Randolph: And the witness will address this court as
“Judge” or “Your Honor.” I'm quite certain I've earned it. Take
your seat, Colonel.
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