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Nothing Nefarious:
The Federal Legal and 

Indian tribes are exercising their sovereignty. They continue to provide for their citizens, 
using the resources available to them to subsist and build their economies. This is nothing 

new, yet, a controversy exists because some do not like one particular mechanism of 
tribes’ sovereign action—in this case making short-term, small-denomination loans to 

consumers around the country via the Internet.  Some do not understand that tribal 
sovereigns are capable of good governance, that many tribes have in place robust civil 

regulatory consumer-protection regimes, or that tribes are able to provie quality service to 
treat consumers fairly and simultaneously generate revenues for the tribe.
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Historical Predicate for 
Tribal Sovereign Lending

Many state and federal authorities also appear unable keep up 

with the constantly evolving online lending industry in general, 

either in terms of technology advances or the development of new 

and more consumer-friendly loan products. They often ascribe the 

misnomer “payday loans” to tribal lending products. “Payday loan” 

is a term of art, meant to refer to an advance against a consumer’s 

next paycheck, due upon the consumer’s receipt of that paycheck. 

Historically, borrowers did not typically repay these loans in full 

upon receipt of their next paycheck. The loans had automatic 

renewal provisions and associated fees, which—although they 

allowed consumers to pay smaller amounts at a time—ultimately 

extended the repayment period and cost consumers more in 

the long run. In response to federal concerns, the online lending 

industry broadly shifted away from that structure and now favors 

an installment loan structure disallowing automatic rollovers, 

requiring early principal pay-down and shortening the repayment 

periods and costs to consumers. Tribal lenders routinely offer the 

installment product, which tribes view as more consumer friendly.

The disconnect between state and federal regulators and 

sovereign lenders also stems from a lack of awareness of 

federal Indian law, the treatment of tribal sovereigns in our 

constitutional structure, or tribes’ inherent sovereign authority 

to engage in exactly the sort of basic economic engineering in 

which states and municipalities have long engaged—creating 

favorable forums for particular types of industries.

To provide context for this intense law and policy debate, 

this article (1) describes what the tribal activities are and 

what they are not; (2) explains the firm legal foundations of 

tribal sovereignty that support all tribal economic activities; (3) 

discusses how tribal sovereignty serves to preempt the applica-

tion of other laws; and (4) relates tribal lending to its historical 

antecedent in the National Banking Act, which, among other 

things, sought to protect consumer choice and the accessibility 

of banking services by protecting national systems from state 

intrusion and restriction. 

Background on Tribes and Tribal Lending Enterprises
Many Indian tribes engaged in online lending are located 

in geographically remote areas with historically few economic 

development opportunities. Typically, when tribes undertake 

online consumer lending, they form enterprises under the 

tribe’s business enterprise laws, nearly always wholly owned and 

controlled by the tribe, for the benefit of the tribal community. 

Tribes also typically subject their lending enterprises to robust 

Over the past decade, approximate-

ly two dozen tribes have established 

online consumer lending enterprises. 

These efforts have been met with overwhelm-

ing response from consumers, who enjoy tribal 

lending products and services and frequently 

become loyal repeat customers. But despite 

strong customer satisfaction ratings, tribal 

lending has been met with skepticism and criti-

cism by state and federal authorities.1 Stated 

third-party concerns about tribal lending gen-

erally relate to (1) specific lending activities 

inconsistent with state law (which does not 

apply to tribes) and (2) spurious allegations 

that the financing of  such loans from outside 

sources and/or reliance upon technology or 

consulting services from non-Indian industry 

experts to support tribal lending enterprises 

gives rise to a “rent-a-tribe” scenario.2
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tribal regulation and management, including mandatory best prac-

tices established by the tribe. 

Tribal loans typically originate from Indian reservations by tribal 

member employees and are borrowed by consumers from around the 

country. Tribes engaged in lending operations employ workforces 

ranging from a few dozen members to several hundred members. 

Online lending enterprises often provide tribes with significant annu-

al income, which is critical to tribal citizens whose median household 

annual income is often well below the poverty line.

This annual income is all the more important when one considers 

that many tribal governments are wholly without access to the stable 

revenue base needed to provide essential public services for their citi-

zens. More traditional methods of governmental revenue-raising are 

unavailable to numerous tribes. Specifically, tribes often cannot raise 

funds via property, income, or sales taxes. Tribes lack a property tax 

base because significant reservation lands are held in trust by the 

United States and thus not subject to property taxation. And tribes 

often lack any practical sales tax or income tax base because typical 

historic unemployment on many reservations exceeds 50 percent.3 

Additionally, tribes often lack access to those familiar revenue 

streams to which state governments have become accustomed, such 

as developable natural resources.4  Many tribes are also not near a 

major population center that would support a significant gaming or 

tourism enterprise. Overall, many reservations are remote, making 

economic development very difficult. E-commerce, such as online 

consumer lending, represents a new ray of economic hope for these 

tribes and their members. In an era where federal funding to Native 

American governments is either static or declining, tribes have turned 

to online lending as an important revenue source to fund their gov-

ernments and capitalize basic infrastructure and public works.

Without the means or mechanism to establish and operate public 

services, it is not surprising that reported crime rates within Indian 

Country (the term under federal statutory law used to refer to Indian 

reservations, allotments, and dependent Indian communities) are more 

than two-and-half-times the national average, according to a 2004 

report by the U.S. Department of Justice.5 Conversely, Indian tribes are 

served by fewer than one-half the number of law enforcement officers, 

on average, as similarly situated off-reservation communities, accord-

ing to the most recent U.S. Department of the Interior study. 

Such structural disparities, which are widespread in Indian Country 

and by no means limited to public safety, coincide with an era of flat or 

declining federal programmatic funding to tribes generally. There may 

be no greater contributor to the disproportionately high rates of violent 

crime in Indian Country than the systematic lack of an adequate and 

sustainable revenue base to sustain tribal governmental infrastructure 

and operations. Whenever surveyed, tribes consistently report that 

they would take additional steps to safeguard their citizens if more 

tribal governmental revenues and/or federal funds were available.6

Fortunately for an increasing number of tribal governments and 

the people they serve, e-commerce has become an important way to 

help fund essential governmental services in some of our country’s 

poorest and most geographically isolated communities. This includes 

economic development efforts such as tribal Internet lending enter-

prises. Tribes are working diligently to provide a safe and secure 

community in an environment of increasing federal scarcity, whereby 

federal budgets for tribal programs have been reduced dramatically in 

recent years.7 It is an uphill struggle at times, but fortunately federal 

law enables Indian tribes to engage in commerce and run their own 

affairs so long as they comply with relevant federal laws.

Due to the incredible governmental importance of the online lend-

ing businesses, tribes are generally extraordinarily cautious and conser-

vative in establishing the businesses, requiring their close management 

and auditing and mandating robust consumer-protective practices. 

Tribes typically only make loans to consumers with verifiable employ-

ment and bank accounts who have the demonstrated ability to repay. 

Typical online lending customers are neither desperate nor lacking 

capacity to enter into arms-length contracts for services that contain 

choice-of-law provisions requiring the application of laws other than 

state law. Instead, tribes serve consumers who understand that online 

lending can be an expensive form of borrowing, but who also appreciate 

having convenient access to credit in their circumstances (e.g., custom-

ers who might have difficulty qualifying for more traditional forms of 

credit because of a messy divorce or a personal bankruptcy or who 

might have an unanticipated medical expense, car repair, or other issue 

that they do not want to impact their overall credit scores). In sum, 

tribes typically lend to customers they believe to be intelligent adults 

fully capable of managing their own financial affairs and contracts.

These things are generally true of many tribes. They have cre-

ated various lending enterprises, typically tribal limited liability 

companies established under tribal business enterprise laws and 

wholly owned and controlled by the tribe for the benefit of the 

tribal community. These enterprises are all subject to robust tribal 

regulation and management, including tribal mandatory best prac-

tices (often modeled on Online Lenders Alliance best practices). 

Tribal loans made to consumers around the United States typically 

originate from reservation lands by tribal personnel each day. Tribal 

lending enterprises benefit the tribal community and support tribes’ 

provision of governmental services to their citizens.

By establishing, regulating, and operating lending enterprises, tribes 

are exercising their sovereignty—sovereignty that predates the United 

States and holds deep roots in the nation’s earliest jurisprudence.

Tribal Sovereignty: A Bedrock Legal Principle
Tribal sovereignty is a foundational principle of federal law and 

the cornerstone of the legal and political existence of American 

Indian tribes. From the earliest years of the republic, the U.S. 

Supreme Court and lower federal courts have recognized the politi-

cal independence and self-governing status of Indian tribes.8 An 

Indian tribe’s sovereignty is not the result of reparations or a specific 

grant of authority by Congress, but rather the “inherent powers of a 

Tribal members work at an online lending call center.
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limited sovereignty which has never been extinguished.”9

Because a tribe retains all inherent attributes of sovereignty that 

have not been divested by Congress, the proper inquiry with respect 

to a tribe’s exercise of its sovereignty is whether Congress—which 

exercises plenary power over Indian affairs—has limited that sover-

eignty in any way.10 Further, “in the absence of federal authorization 

.... tribal sovereignty, is privileged from diminution by the States.”11

In the consumer lending context—online or otherwise—

Congress has not acted to constrain tribal authority in any way. In 

fact, in the Consumer Financial Protection Act of 2010, Congress 

defined “state” to include “any federally recognized Indian tribe,”12 

and in so stating included Indian tribes among the governmental 

units working with the Consumer Financial Protection Bureau for 

consumer protection purposes. Additionally, in recent sessions of 

Congress, both the House and Senate have proposed bills to amend 

the Truth in Lending Act to include state and tribal entities, but 

those bills have enjoyed virtually no traction outside of committee.13

Instead, in the online lending space, tribes are acting parallel to 

states, but they are not under the same sovereign umbrella. 

Indian tribes are governments whose status as distinct, self-govern-

ing political entities predates the U.S. Constitution. Indian tribes do not 

derive their existence, and in most respects their authority to govern 

or do business, from the United States. Of course, commerce among 

Indian tribes predated European contact. After European contact, 

commerce by and with Indian tribes expanded in many different modes 

according to needs and opportunities of the time. Article I, Section 8 of 

the Constitution delegates to Congress exclusive authority to regulate 

commerce with Indian tribes, and laws enacted by Congress in the 

1790s regulating sales, leases, and other conveyances of tribal land and 

trade with Indian tribes remain substantially in effect.14 Many treaties 

between the United States and Indian tribes, which, like laws enacted 

by Congress, are the law of the land under the Supremacy Clause of the 

Constitution, both secure and regulate trade by and with Indian tribes. 

Federal laws, regulations, executive orders, and policies too numerous 

to list promote and regulate commerce by and with Indian tribes. This 

remains true in the modern context as well.

An example of modern federal regulation of tribal commerce came, 

in 2000, when Congress presented definite and unambiguous support 

for the unencumbered development of tribal economies. In the Native 

American Business Development Act, Congress made specific findings 

regarding tribal economic development and the role of the federal gov-

ernment in that nation-building pursuit. Specifically, the act found that: 

(1) Clause 3 of Article I, Section 8 of the U.S. Constitution 

recognizes the special relationship between the United States 

and Indian tribes;

(2) Beginning in 1970, with the Nixon Administration’s inaugu-

ration of the Indian self-determination era, each President has 

reaffirmed the special government-to-government relationship 

between Indian tribes and the United States;

(3) In 1994, President Bill Clinton issued an executive memo-

randum to the heads of departments and agencies that obli-

gated all federal departments and agencies, particularly those 

that have an impact on economic development, to evaluate 

the potential impacts of their actions on Indian tribes;

(4) Consistent with the principles of inherent tribal sover-

eignty and the special relationship between Indian tribes and 

the United States, Indian tribes retain the right to enter into 

contracts and agreements to trade freely and seek enforce-

ment of treaty and trade rights;

(5) Congress has carried out the responsibility of the United 

States for the protection and preservation of Indian tribes and 

the resources of Indian tribes through the endorsement of 

treaties and the enactment of other laws, including those that 

provide for the exercise of administrative authorities;

(6) The United States has an obligation to guard and preserve 

the sovereignty of Indian tribes to foster strong tribal govern-

ments, self-determination, and economic self-sufficiency;

(7) The capacity of Indian tribes to build strong tribal govern-

ments and vigorous economies is hindered by their inability 

to engage surrounding communities and outside investors in 

economic activities on Indian lands;

(8) Despite the availability of abundant natural resources on 

Indian lands and a rich cultural legacy that accords great value 

to self-determination, self-reliance, and independence, Native 

Americans suffer higher rates of unemployment, poverty, poor 

health, substandard housing, and associated social ills than 

those of any other group in the United States;

(9) The United States has an obligation to assist Indian tribes 

with the creation of appropriate economic and political condi-

tions with respect to Indian lands to:—(A) Encourage invest-

ment from outside sources that do not originate with the 

tribes; and (B) Facilitate economic ventures with outside 

entities that are not tribal entities;

(10) The economic success and material well-being of Native 

American communities depends on the combined efforts of 

the federal government, tribal governments, the private sector, 

and individuals;

(11) The lack of employment and entrepreneurial opportuni-

ties in the communities referred to in paragraph 7 has resulted 

in a multigenerational dependence on federal assistance that 

is:—(A) Insufficient to address the magnitude of needs; and 

(B) Unreliable in availability; and

(12) The twin goals of economic self-sufficiency and political 

self-determination for Native Americans can best be served by 

making available:—(A) The resources of the private market; 

(B) Adequate capital; and (C) Technical expertise.15

This is clear evidence of congressional intent to encourage 

exactly the sort of economic development in which tribes with lend-

ing enterprises are now engaged. 

The broad-ranging potential implications of tribal sovereignty 

have been routinely addressed by the U.S. Supreme Court, which 

has consistently left imposition of any restraints on sovereignty 

solely before Congress.16 In fact, where a petitioner has specifically 

asked the court to “abandon or at least narrow” the doctrine of tribal 

sovereignty because “tribal businesses had become far removed from 

tribal self-governance and internal affairs,” the Court flatly declined 

to do so. It stated, “We retained the doctrine, however, on the theory 

that Congress had failed to abrogate it in order to promote economic 

development and tribal self-sufficiency” and while “the rationale, it 

must be said, can be challenged as inapposite to modern, wide-rang-

ing tribal enterprises extending well beyond traditional tribal customs 

and activities … In our interdependent and mobile society, however, 

tribal [sovereignty] … extends beyond what is needed to safeguard 

tribal self-governance.”17 The Court declined to place limitations on 
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tribal sovereignty so as to “defer to the role Congress may wish to 

exercise in this important judgment.”18

Tribal Sovereignty and Federal Pre-emption 
In light of this strong legal backdrop of tribal sovereignty, there is 

nothing unusual or untoward about a tribe’s determination to make its 

territory a favorable forum for credit practices that might be disfavored 

by other sovereigns. This sort of economic engineering is commonplace 

for corporate-friendly forums such as the states of Delaware and South 

Dakota, which routinely export their corporate-favorable state laws 

upon customers who live in states or territories with more restrictive 

laws. This practice is common and does not subject Delaware or South 

Dakota to collateral attacks by sister sovereigns.19

It is not an uncommon or novel proposition that federal law 

would preempt state usury law. U.S. law permits national banks,20 

Federal Deposit Insurance Corporation–insured state-chartered 

banks,21 and certain other classes of lenders, e.g., first-lien residen-

tial lenders under 12 U.S.C.A. §1735f-7a, to make loans to state resi-

dents without regard to state usury law. This concept of federal pre-

emption of state interest rates is rooted in the power of Congress 

and “has always been implicit in the structure of the National Bank 

Act, since citizens of one State were free to visit a neighboring State 

to receive credit at foreign interest rates.”22

Similarly, loans by sovereign Indian tribes represent another catego-

ry of loans under U.S. law that may be made to residents of states with-

out regard to state usury law. The Indian Commerce Clause23 broadly 

pre-empts state laws that interfere with tribal activities and business 

enterprises. In fact, “the Indian Commerce Clause accomplishes a 

greater transfer of power from the States to the Federal Government 

than does the Interstate Commerce Clause” because although the 

“States still exercise some authority over interstate trade,” they “have 

been divested of virtually all authority over Indian commerce and Indian 

tribes.”24 “The question of whether federal law, which reflects related 

federal and tribal interests, pre-empts state activity is not controlled by 

the standards of preemption developed in other areas.”25 Instead, “no 

specific congressional intention to pre-empt state activity is required.”26 

The Consumer Financial Protection Act of 2010 clearly made provision 

for the tribes, as sovereign governments, to act as regulators of con-

sumer lending, and the Native American Business Development Act,27 

found that it was a policy of the United States to assist and encourage 

Indian tribes as they enter into economic arrangements with outside 

parties. “If the state law interferes with the purpose or operation of a 

federal policy regarding tribal interests, it is pre-empted.”28 Therefore, it 

follows that state laws that run counter to tribal economic development 

efforts—so strongly supported in federal law—are pre-empted.

This holds true whether the state carries out a direct enforcement 

action or avoids litigation altogether and uses its position to publicly 

and forcefully declare its disapproval of all online lending so as to 

intimidate and discourage banks and third-party payment processors 

from providing services to online lenders. Where a sovereign state 

disagrees with the regulations of another, the disputing sovereign 

cannot attack its payment systems to usurp regulatory authority. 

To the contrary, the federal electronic transfer system is an integral 

part of the federal banking and payment system and commerce. Its 

functioning cannot be subject to unilateral actions of the states. Such 

action, without court order, would impermissibly interfere with tribal 

lenders’ rights as participants in the electronic funds transfer system 

and the smooth functioning of the payment system.29

Historic Context
In the early years after the founding of the United States, nation-

al banks—much like Indian tribes—often faced regulatory interfer-

ence by overzealous states acting to preserve their own interests. 

Thus, in analyzing tribal online lending, it is useful to consider the 

parallel challenge waged by hostile state regulators against national 

banks who made loans to out-of-state borrowers under terms that 

state regulators alleged were usurious. 

Nearly two centuries ago, in McCulloch v. Maryland, the Supreme 

Court held that federal law is “supreme over state law with respect to 

national banking.”30 Congress ended state interference in national bank-

ing by passing the National Bank Act (NBA) in 1864 “to facilitate … a 

national banking system.”31 The NBA “establishes nationally chartered 

banks and grants these banks certain powers, including ‘all such inciden-

tal powers as shall be necessary to carry on the business of banking.’”32

Since the passage of the NBA, the Supreme Court has “repeat-

edly made clear that federal control shields national banking from 

unduly burdensome and duplicative state regulation.”33 In fact, “‘the 

States can exercise no control over [national banks], nor in any wise 

affect their operation, except in so far as Congress may see proper 

to permit. Anything beyond this is an abuse because it is the usurpa-

tion of power which a single State cannot give.’”34 At base, the NBA 

regime protects national financial products from state intrusion.35 In 

Tribal leaders and counsel climb the steps of the Department of Treasury 
in September 2013.

Tribal advocacy team in front of New York Department of Financial Services 
in August 2013.
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addition, a national bank may “‘export’ a favorable interest rate from 

its home state in transactions with borrowers from other states.”36

In the same way that national banks are protected from state 

law allegations of usury, so too are Indian tribes entitled to “export” 

their interest rates.37 In both instances, Congress ultimately controls 

the ability of national banks and Indian tribes to engage in lending 

free from state interference. 

Congress’s most recent actions confirm that it wants to avoid plac-

ing Indian tribes under the umbrella of state regulation in this context. 

Indeed, in 2010 Congress recognized tribal sovereignty in the enact-

ment of the Dodd-Frank Wall Street Reform and Consumer Protection 

Act (Dodd-Frank). Congress passed Dodd-Frank to “protect consumers 

from abusive financial services practices.”38 The Act established the 

Consumer Financial Protection Bureau (CFPB) to carry out federal 

consumer financial laws.39 If Congress had wanted to prohibit or limit 

tribal online lending—which some state and federal officials now label 

as predatory, lumping it in with an entire industry viewed as homoge-

nously bad for consumers—Dodd-Frank would have been the time to do 

it, through its comprehensive and broad-ranging set of financial reforms. 

But Dodd-Frank is silent about any limitation on online lending.

In passing Dodd-Frank, Congress also declined to delegate any 

regulatory authority over Indian tribes to the states. Instead, it 

chose to include “any federally recognized Indian tribe” in the act’s 

definition of a state.40 This puts states and Indian tribes on paral-

lel footing, as both are defined as sovereigns working to regulate 

consumer protection violations alongside the CFPB. In other words, 

Congress chose to recognize Indian tribes as co-equal sovereign 

regulators rather than as merely the regulated. 

Just as a state may not attack the payment systems of another state 

or disrupt its regulatory authority, neither can a state attack the pay-

ment systems or disrupt the regulatory authority of a tribal sovereign. 

In fact, such state interference would run counter to express federal 

policy on the issue, as the electronic transfer system is an integral part 

of the federal banking and payment system and commerce. “Payment 

and settlement systems are critical components of the nation’s financial 

system, [and] [t]he smooth functioning of these systems is vital to the 

financial stability of the U.S. economy.”41 And tribal lending enterprises 

rely upon those vital systems to carry out the business that their gov-

ernments have established and now closely regulate.

The Path Forward
Fundamentally, providing consumer loans is a customer service 

business. This reality creates an alignment of interests between tribes 

and state and federal regulators. Tribal lenders need to make their 

businesses work, not only for the tribes, but also for their customers, 

to earn their repeat business. Tribes are regulating, licensing, and 

providing dispute resolution—all of which are available in any state 

lending regulatory regime. Tribes are willing to work with states on a 

government-to-government basis to address matters of mutual con-

cern. Numerous tribes are involved in intensive outreach and education 

efforts to explain to state and federal officials what their businesses are 

and what they are not. In the next months and years, tribal lenders 

will seek to explain the sovereignty basis for their businesses and also 

spread the word about important tribal consumer protection efforts 

in hopes that state and federal officials will respectfully engage tribal 

leaders in government-to-government dialogue. Working together, 

our three sovereigns—the federal, state, and tribal governments—can 

achieve much for consumer protection and our economies. 
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