The U.S. Supreme Court decision in Adoptive Couple v. Baby
Girl addressed some fundamental questions about the rights
of birth parents and families in the context of the attempted
adoption of an Indian child by a non-native family. Only the
second Indian Child Welfare Act (ICWA) case ever decided by
the Court, the case will affect interpretations of the ICWA by
federal and state courts for many years. As demonstrated by
the decision on remand, there is a great potential for the case
to be misinterpreted by lower courts and careful analysis of
the Court’s opinion is vitally important.
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n 2013, the U.S. Supreme heard only the

second case involving the Indian Child

Welfare Act (ICWA) since its enact-
ment in 1978—Adoptive Couple v. Baby
Girl,? the so-called Baby Veronica case. This
case involved the attempted adoption of
Baby Veronica, the daughter of a non-Indian
mother and Cherokee father, by a non-native
couple in South Carolina. The case attracted
national attention from media outlets such as
the “Dr. Phil Show” and “Anderson Cooper
360.” Unfortunately, most of the coverage
was misleading and presented an inaccurate
and one-sided picture of the case, limited
largely to the perspective of the prospective

adoptive parents. Subsequent to the decision, many of the
descriptions of the Court’s holding were not entirely accurate,
suggesting that the Court held that the ICWA does not apply in
its entirety to cases like the Baby Veronica case, an overstate-
ment of the Court’s holding that failed to take into account the
important nuances in the decision. The subsequent misread-
ing of the decision by the South Carolina Supreme Court on
remand granting the adoption of Baby Veronica by the non-
Native couple without requiring any consent by the father nor
a hearing to determine the best interests of Baby Veronica is
a particularly tragic example of the potential for this decision
to be misinterpreted. This goal of this article is to ensure that
attorneys who deal with the ICWA have a fuller understanding

Adopftive Couple v. Baby Girl

of the case and limitations of the Court’s decision, as well as the
appropriate application of the ICWA and state laws pertaining
to Indian children in future cases where a parent may not have
had prior physical or legal custody.

The Legal Proceedings

As noted, Adoptive Couple involved a non-native couple in
South Carolina seeking to adopt a young Cherokee girl (Veron-
ica) over the objections of her Cherokee father, who asserted
the primacy of his own parental rights. The child was initially
placed with the family by the birth mother in September 2009.
Hearings were held before the South Carolina Family Court,
which applied the ICWA and transferred physical and legal
custody of Veronica to her father in December 2011. The South
Carolina Supreme Court affirmed in July 2012.

The U.S. Supreme Court, in a 5-4 decision written by Justice
Samuel Alito, reversed the South Carolina Supreme Court deci-
sion in June 2013 and remanded the case for further hearings
to determine who should have custody. In so doing, it held that
ICWA provisions on active efforts to prevent the breakup of an
Indian family® and heightened burden of proof for termination
of parental rights? did not apply to this private adoption pro-
ceeding. It also held that the section of the act that deals with
adoptive placement preferences® did not preclude adoption by
prospective non-Indian adoptive parents where no individuals
within the act’s placement preferences had formally sought to
adopt the child.® Aside from finding that these sections were not
applicable to this adoption, the Court did not otherwise specify
the law to be applied on remand. The South Carolina Supreme
Court held that an order be issued finalizing the adoption, and
an adoption decree was entered shortly thereafter. Following
additional proceedings before the Oklahoma and Cherokee Na-
tion courts involving jurisdictional and enforcement issues, Ve-
ronica was returned to the adoptive parents in September 2013
by her father, pursuant to court orders issued at that time.
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This case raises fundamental questions about the U.S. adoption
system and the rights of birth fathers and their families vis-a-vis
those of prospective adoptive parents. Although this case specifi-
cally deals with the attempted adoption of an Indian child covered
by ICWA, the circumstances of this adoption are not unique to Indian
children, fathers, and families and raise larger issues of legal policy.
The remainder of this article will discuss the legal ramifications of
the U.S. Supreme Court decision for future cases and attempt to
provide some context for the decision.

Factual Background

In understanding this case, one must first consider the variance
between the factual emphasis of the U.S. Supreme Court and the
more comprehensive description of the facts in the initial South
Carolina Supreme Court, as the two decisions present significantly
different pictures of the underlying facts of the case.

As Summarized in the U.S. Supreme Court Opinion

Baby Veronica’s non-Indian mother and her father (Dusten
Brown), a member of the Cherokee Nation, were engaged to be
married. When he learned of the pregnancy, the father sought to
move up the date of the marriage. The mother refused, at which
point the relationship deteriorated and the engagement was broken
off. Shortly thereafter, the mother sent Brown a text message ask-
ing if he would relinquish his parental rights, and he sent her a text
message agreeing to do so.

During the pregnancy, the birth mother decided to put her infant
up for adoption without informing the father. She arranged for a
private adoption with a South Carolina couple. Because the mother
knew of the father’s Cherokee heritage, her attorney contacted the
Cherokee Nation to determine if the infant was eligible for member-
ship in the tribe, but misspelled the father’s name and had the wrong
birthdate for him. Based upon that information, the Cherokee Nation
responded that it could not verify the father’s membership. Once it
received accurate information, it later affirmed that the father was a
member of the nation and that Veronica, his newborn daughter, was
eligible for membership. The infant was placed with a South Carolina
couple at birth, and an adoption petition was filed a few days later.
The father was served with the adoption papers four months after the
petition was filed. During those four months, he had no contact with
the birth mother or child. When he was served, he signed for papers
presented to him by a process server, believing he was relinquishing
his rights to the birth mother. Almost immediately he determined that
was not the case, and the next day he consulted an attorney, chal-
lenged the adoption, and sought a stay of the proceedings. He also
had a paternity test done that confirmed he was Veronica’s father.”

Almost two years later, the South Carolina Family Court applied the
ICWA, denied the adoption, and returned Veronica to her father. The
South Carolina Supreme Court affirmed the family court’s decision.

Additional Facts from the South Carolina Supreme Court Decision
When the father texted that he would relinquish his rights, he
did so believing that he was doing so to the mother and did not know
that she was planning to place the child up for adoption. He testified
that had he known, he would have never relinquished his rights.
Because the child was born in Oklahoma, it was necessary for the
child to be placed in South Carolina through the Interstate Compact
on the Placement of Children (ICPC), a compact signed by all 50
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states and the District of Columbia that is recognized under fed-
eral law as the mechanism for transferring custody of a child across
state lines. The ICPC form signed by the mother did not reveal that
Veronica was Native American. If that document had been accurate
and the Cherokee Nation properly alerted to the child’s status, the
South Carolina couple would never have received permission to
remove the child from Oklahoma and transport her to South Carolina.

The father was a soldier in the U.S. Army, and the delayed notifi-
cation of the adoption to him (four months after the case was filed)
took place only days before he was scheduled to deploy to Irag. The
reason for the delay in the court proceedings, decision on the adop-
tion petition, and father’s objection to the adoption was his year of
service in Iraq that commenced almost immediately after he was
given notice of the adoption.

When the father returned from Iraq, the South Carolina Family
Court held a hearing to resolve whether the proposed adoption should
proceed. While the court did utilize the ICWA in making its decision,
it also found that, “Father, despite some early indications of possible
lack of interest ... not only reversed course at an early point but has
maintained that course despite ... active opposition [from the prospec-
tive adoptive parents].” The court also found that Mr. Brown “was a
good father who enjoyed a close relationship with his other daughter”
and that “he and his family have created a safe, loving, and appropriate
home for [Veronica].” The court also found “no conflict” between rec-
ognizing the father’s parental rights and the best interests of Veronica.®
Thus, this was not a case where the Family Court viewed ICWA as
mandating an outcome inconsistent with Veronica’s best interests.

None of these facts were included in the U.S. Supreme Court’s
decision. Similarly, the majority opinion also did not reference the
family court finding, cited in Justice Sonia Sotomayor’s dissent,’ that
the birth father was “a fit and proper person to have custody of his
child”, who “has demonstrated [his] ability to parent effectively” and
who possesses “unwavering love for this child.”

The U.S. Supreme Court Decision in Adoptive Couple v. Baby Girl

The U.S. Supreme Court granted certiorart to address two ques-
tions: (1) The rights of a noncustodial parent under ICWA in the
context of a voluntary adoption and (2) whether the term “parent”
in ICWA requires an unwed father to comply with state law rules
to attain legal status as a parent. By a 5-4 vote, the Supreme Court
ruled in favor of the prospective adoptive parents, based upon an
interpretation of the ICWA that narrowed the application of 25 U.S.C.
§ 1912(d), requiring active efforts to prevent the breakup of an Indian
family; § 1912 (f), providing standards to be applied in termination of
parental rights cases; and § 1915(a), adoptive placement preferences.
Some parties will likely reference the broad terms used in some of
the majority’s holdings in an attempt to apply more expansively the
Court’s limitations upon the application of ICWA. One of the five jus-
tices in the majority, Justice Stephen Breyer, however, filed a concur-
ring opinion explaining the opinion as a very narrow decision deciding
“no more than is necessary.”” This tension between the majority
decision and that of one justice whose vote was necessary to consti-
tute a majority will be further explored later in this article. Of note,
the Court did not adopt arguments challenging the constitutionality
of ICWA based upon an assertion that its application here would be
race-based, thereby triggering strict scrutiny review, although it did
suggest (without any explanation) that a contrary result here would
“raise equal protection concerns.” !



What the Court Held

As noted, the Court interpreted three sections of ICWA: §§
1912(f), 1912(d), and 1915(a). The first two sections were the
substantive standards applied by the South Carolina courts when
they ruled that Veronica should be returned to her father (i.e., the
courts found that active efforts had not been made and that the legal
standards for termination of parental rights under the ICWA could
not be met). The last section provides that the preferred adoptive
preferences for an Indian child are with her extended family, other
tribal members, or other Indian families, absent good cause to the
contrary.

Termination of Parental Rights
Section 1912(f) provides that termination of parental rights can-

not be ordered unless there is a finding beyond a reasonable doubt,
supported by the testimony of qualified expert witnesses, that
continued custody of an Indian child by a parent or Indian custo-
dian is likely to result in serious emotional or physical harm to the
child. This is a stricter standard of proof than is found in most state

the child by a certain point in time (and what point in time is not
exactly clear), the protections of § 1912(f) will not apply. Instead,
as suggested in the dissent, the rights of fathers (and their families)
will differ by state, as there are a wide variety of approaches in state
law, with some focused more on protecting unwed biological fathers’
rights and others (such as South Carolina) reflecting pro-adoption
policies that “hew to the constitutional baseline” and make it much
easier to terminate a father’s rights.'® This is a result inconsistent with
the general thrust of ICWA that was designed to address the inability
of many state courts to deal appropriately with Indian children and
families by creating one set of federal requirements to be applied in all
state court child welfare and adoption cases involving Indian children.

Whether the Court’s limitation on the application of § 1912(f) will
apply in full force in the context of a totally involuntary proceeding
(as opposed to a private adoption that started as a voluntary pro-
ceeding) will depend upon whether courts focus upon the analysis
by the U.S. Supreme Court of the continued custody language in this
section of ICWA or Justice Breyer’s concurrence where he attempted
to limit the scope of the Court’s holding to the factual circumstances

At a minimum, it is clear that in a case that involves an attempted voluntary adoption
of an Indian child by a birth mother where a birth father has not had prior legal or
physical custody nor (in the court’s view) made an effort to establish a relationship with
the child by a certain point in time, the protections of 1912(f) will not apply.

statutes.'? In its decision, the majority focused upon the language
“continued custody” in the statutory provision. It interpreted that
language as meaning that a parent must have had either physical
or legal custody of the child at some point (which the Court deter-
mined by referencing state law) to invoke the protections of this
section, or in other words, that it does not apply “when the Indian
parent never had custody of the Indian child.”*® It supported its
interpretation of the ICWA by emphasizing that the act primarily
addresses the unwarranted removal of Indian children from Indian
families. The Court opined that this purpose was not advanced, in
the context of a voluntary adoptive placement, by applying this sec-
tion to a parent who never had a physical or legal custodial relation-
ship with the child.' In so doing, it minimized the importance of the
statutory provisions and legislative history emphasizing congressio-
nal intent to protect the rights of birth parents, extended families,
and tribes and their relationships with their children.

In his concurrence, Justice Breyer limited his agreement with
these statements (and again his joinder was necessary to achieving
the five-vote majority). He stated that this case does not involve a
father with visitation rights or who has paid his child support obliga-
tion, been misled about the existence of the child, or was prevented
from supporting the child. He asserted that the Court “need not,
and in my view does not” now decide how this section applies where
those circumstances are present.’® He did not attempt to explain
how this view is consistent with the majority opinion’s language
about § 1912(f) being inapplicable when a father has never had
custody.

Thus, at a minimum, it is clear that in a case that involves an
attempted voluntary adoption of an Indian child by a birth mother
where a birth father has not had prior legal or physical custody nor
(in the court’s view) made an effort to establish a relationship with

presented in the case. Of note, support for a narrow reading of the
Court’s ruling, as suggested by Justice Breyer—one that would limit
its application to termination petitions filed in the context of con-
tested private adoption proceedings—might also be derived from the
Court’s overall analysis in the case, which was based almost entirely
upon its unique factual circumstances (i.e., a dispute that arose in
the context of an attempted prior adoption as opposed to a removal
of a child by a nontribal governmental authority). Similarly, whether
§ 1912(f) will still apply to some subsegment of noncustodial parents,
as Justice Breyer suggested when he enumerated certain circum-
stances where the act may apply that would not necessarily involve
prior custody, or exclude all parents who have not had prior custody
based upon language in Justice Alito’s opinion, will be a question for
courts that interpret this decision in the future.

Of note, if under state law an unwed father obtains presumptive
legal custody at birth, then §§ 1912(f), and 1912(d), as explained
below, should still apply. This is because the court acknowledged
that either legal or physical custody was sufficient to trigger this
section of the ICWA.

Active Efforts to Prevent the Breakup of the Indian Family
The South Carolina courts also rested their decision in favor of

the birth father on § 1912(d). This section provides that any party
seeking a foster care placement or termination of parental rights
must undertake active efforts to provide remedial services and
rehabilitative programs to prevent the breakup of the Indian family,
a stricter standard that the “reasonable efforts” standard generally
applicable under federal and state laws.

In its decision, the U.S. Supreme Court focused upon the lan-
guage in § 1912(d), emphasizing that the “breakup of the Indian
family” is the harm to be avoided. It reasoned from this observation
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that § 1912 does not apply when an Indian parent abandons a child
prior to birth and the parent has never had prior physical or legal
custody. The majority supported its holding by emphasizing that the
purpose of § 1912(d) was to prevent the breakup of Indian families,
and not to create parental rights where none would otherwise exist.
It also suggested that applying this requirement in these circum-
stances would “place vulnerable Indian children at a unique disad-
vantage in finding a permanent and loving home ... ” because of the
obligation that it would place upon prospective adoptive parents.!”
This was a curious rationale, as it is the state that has the obligation
to make active efforts before an involuntary termination of parental
rights can be granted under § 1912(f), not a prospective adoptive
couple. In her dissent, Justice Sotomayor argued that this particular
observation, among others, illustrated that the Court’s holding was
really based upon a policy disagreement with Congress’ decision in
ICWA to make the adoption of Indian children by non-Indian fami-
lies less likely, rather than a straightforward statutory construction
as asserted by the Court.'®

In reaching its holding, the Court clearly characterized the
actions of the father here as abandonment of the child, although it

Adoptive Placement
The final issue in the case was whether the placement prefer-

ences in ICWA would prevent the attempted adoption from becom-
ing final even if the father’s rights were terminated. Section 1915(a)
provides that in the absence of good cause to the contrary, adoptive
placements of Indian children must be made in the following order
of preference: (1) a member of the child’s extended family, (2)
other members of the Indian child’s tribe, or (3) other Indian fami-
lies. The U.S. Supreme Court held that this did not prevent adoption
of Veronica by the non-native prospective adoptive parents who
fit into none of the preference categories because no alternative
party had formally sought to adopt the child. Thus, the preferences
were inapplicable. In a footnote, however, the Court suggested that
a reformed biological father whose rights have been terminated
might re-enter the pool of preferential placement options. In his
concurrence, Justice Breyer makes a similar point but uses the term
“absentee father.” This could occur under a tribal placement prefer-
ence order based upon § 1915(c), which requires the application by
a state court of tribally established placement preferences in lieu of
the placement preferences in § 1915(a) when a tribe has adopted

General child welfare statutes are moving in the direction of the ICWA placement
preferences, requiring extended families to be informed of the opportunity to serve as
a placement for a child that will be placed in foster care and providing that the state

must consider giving preference to an adult relative over a nonrelated caregiver.

never defined that term exactly. It will undoubtedly be the subject
of future cases because, as the dissent pointed out, the definition of
abandonment varies greatly from state to state.®

Much of the analysis of § 1912(d) seems to be based upon the
particular facts of this case, especially the voluntary adoption con-
text from which it arose. In this regard, Justice Breyer’s questions
about the appropriateness of applying the Court’s holding to a litany
of other circumstances support an interpretation that the scope
of the holding in terms of § 1912(d) should be viewed narrowly,
especially since his observations align with the Court’s inclusion of
abandonment as one of the elements that must be shown before
a court can waive the application of § 1912(d). Of note, while the
dissent disagreed with the analysis of the Court, it “welcomed” the
“limitation” on the Court’s holding reflected by its inclusion of the
abandonment requirement in its interpretation of this section.?

As the dissent also pointed out, other federal laws and the stat-
utes of all 50 states that implement that law have a similar require-
ment that reasonable efforts must be made to preserve and reunify
families before a foster care placement or removal of a child from
the home.?* The Court did not address this point in its opinion,
nor attempt to explain whether or how this requirement might be
applicable to the birth father in this case or similar cases—perhaps
a reflection of the Court’s inexperience with family law cases, which
are generally the prerogative of states and tribes.

Finally, it should be noted that there is nothing in the opinion
that would preclude a state or private agency from making active
efforts to keep an Indian child with her natural family in any child
welfare case, even one where there has been no prior custody and
legal abandonment of a child by a parent. The Court’s holding was
only that it is not required in certain circumstances.
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its own standard. Although the Court raised the possibility that such
a scenario could happen, it left open the question of how to decide
such a case if it were presented.?

It is unclear to what extent the Court’s analysis of § 1915(a)
will apply outside the private adoption context. While its holding
is stated in general terms such that it could be argued that it has a
broader application to all adoptions, the Court seemed particularly
focused upon private adoptions and Justice Breyer’s limiting com-
ments may be particularly relevant to an argument that the holding
should not be interpreted to apply more broadly.

Of note, the decision did not address the provision of the Bureau
of Indian Affairs’ ICWA guidelines that requires a diligent national
search of potential adoptive families within the preference place-
ment order, nor how that requirement would apply in any other
case (although it did cite the guidelines with approval elsewhere
in its opinion). In fact, other federal laws require state agencies to
diligently recruit foster and adoptive families “that reflect the racial
diversity of children in the State for whom foster and adoptive
homes are needed”—a requirement that the Court’s decision did
nothing to change.

It should also be noted that general child welfare statutes are
moving in the direction of the ICWA placement preferences, requir-
ing extended families to be informed of the opportunity to serve as a
placement for a child that will be placed in foster care and providing
that the state must consider giving preference to an adult relative
over a nonrelated caregiver.? Similarly, some existing case law
under ICWA has required, in involuntary cases, notice to extended
family members who might be a placement resource for an Indian
child.? None of this was addressed by the Court.

At a minimum, then, the Court’s holding is a clear signal to indi-



viduals within the placement preferences who may want to adopt
(even if that intent is contingent upon whether parents’ rights are ter-
minated) to formally file for adoption if there are other pending peti-
tions for adoption by individuals who are not preferred placements. In
terms of agency activities, however, there are still many requirements
in place with regard to diligent searches for preferred placements,
particularly relative placements, in federal and state laws, regulations,
tribal-state agreements, and other documents. Thus, the impact of
the Court’s interpretation of § 1915(a) outside of the private adoption
context may ultimately be limited in practice.

The Decision’s Potential Impact on Other Sections of ICWA

As is often true, the interpretation of a U.S. Supreme Court
case in factual and legal contexts that are related to, but different
than, the issues determined by the Court can be vitally important in
determining the long-term impact of the case. In this respect, two
key questions will almost certainly be considered by courts in the
aftermath of this case: (1) whether this decision impacts the inter-
pretation and application of other sections in ICWA, and (2) how
the decision affects state laws and policies that specifically provide
protections to Indian children, parents, and families.

Existing Indian Family Exception
Contrary to some reports, the Court did not adopt the Existing

Indian Family doctrine (EIF) in the Baby Girl decision. The EIF,
which has been followed by a small minority of states, provides that
the act does not apply when, in the opinion of the court, the child
has not previously been part of an existing Indian family unit. The
Court held only that specific sections of the act do not apply in a
voluntary adoption proceeding under ICWA, including the involun-
tary termination of the noncustodial father’s parental rights, when
the father has not had previous legal or physical custody. However,

i

the Court also noted the dissent’s observation that “numerous’
ICWA provisions not at issue here afford ‘meaningful’ protections
to biological fathers regardless of whether they ever had custody.”
The provisions of the act mentioned in the dissent were 25 U.S.C.
§ 1911(b) (transfer to tribal court); § 1913(a) and (c) (governing
procedures for a parent of an Indian child to consent to adoption);
§ 1912(a) (notice); § 1912(b) (right to counsel); and § 1912(c)
(access to court documents).? The fact that the majority referenced
the dissent’s analysis, without rejecting it, indicates the majority’s
acquiescence with the dissent’s position that these protections
continue to apply to biological fathers even in the absence of a previ-
ously existing Indian family.

This reading of the Adoptive Couple decision is also supported
by the Court’s apparent confirmation of the holding as to when
the ICWA applies in Mississippi Band of Choctaw Indians wv.
Holyfield,”™ the only other Supreme Court case interpreting the
ICWA. In Holyfield, the Court held that the statute as a whole is
triggered when an Indian child is the subject of a child custody pro-
ceeding. The Court in Adoptive Couple referenced this holding and
noted that it was undisputed that both elements were present in this
case.” Thus, although fathers without custody may be denied the
protections of certain provisions of the ICWA due to the decision in
Adoptive Couple, the rest of the act, the remaining rights of fathers,
and the rights of the child and tribe should still apply. If at least part
of ICWA is triggered anytime an Indian child is involved in a child
custody proceeding, this is the antithesis of the EIF, which would

preclude the application of any part of ICWA in a circumstance
where a court has determined there was not a prior Indian family.

Nonetheless, it must also be recognized that the Court in
Adoptive Couple supported its reading of the language of § 1912(f)
by using a rationale (albeit in dicta) similar to that in some of the
state court EIF cases. Specifically, one of the reasons supporting its
ruling was that failure to apply the three sections at issue in the con-
text of an adoption initiated by a non-Indian parent, where the Indian
parent has never had legal or physical custody, would not impede
“the ICWA'’s primary goal of protecting the unwarranted removal of
Indian children and the dissolution of Indian families.” In comparison,
the Holyfield Court discussed at length the importance of the tribal
interests protected in ICWA and acknowledged the importance of the
extended family to an Indian child. The dicta in Adoptive Couple
leaves room for more expansive arguments about the meaning of the
Court’s decision in regard to the application of the EIF.2

This is undoubtedly an area that will be the subject of future liti-
gation, including whether the Court’s analysis extends beyond the
context of voluntary adoptions and how the sections of the act that
do apply fit in with those that do not. For example, § 1913 requires
that certain procedures be followed for any consent to relinquish an
Indian child for adoption to be valid. Assuming that this section still
applies, this would seem to preempt state law that might remove the
need for consent. Yet, a hearing pursuant to § 1912(f) might not be
available to the parent as a remedy, and a court will need to decide
how to proceed—whether the remedy would be a fitness hearing
under state law or something else.*

Definition of Parent
As noted earlier, one of the certiorari questions was how the

definition of the term “parent” in 25 U.S.C. § 1903(9) should be
interpreted. The specific issue was the meaning of the language
indicating that the term excludes an unwed father who has not
acknowledged or established paternity. The prospective adoptive
parents argued that the key terms “acknowledgment” and “estab-
lishment” should be defined by state law because they believed that
the father had not acknowledged or established paternity under
South Carolina law (although this interpretation was highly ques-
tionable). The Court did not decide the issue, but simply assumed,
for the purposes of the case, that the father was a parent under
the act. The dissent asserted that the terms should be defined by
federal law in accordance with the precedent set in Holyfield and
noted that it is “unsurprising, although far from unimportant” that
the majority opinion assumed the father was a parent under ICWA_ 3!
Of note, the father did acknowledge his paternity in the family court
proceedings and established paternity through a DNA test. The
majority opinion did not explicitly address whether these actions
constituted “acknowledgment or establishment” of paternity for
purposes of ICWA.

Foster Care Provisions
25 U.S.C. § 1912(e) applies to the foster care placement of

Indian children. It uses the same continued custody language as
in § 1912(f). Of all of the provisions not at issue in this case, this
is the section whose interpretation is most likely to be affected by
the Court’s analysis due to the similarities in language between this
section and § 1912(f), the termination section at issue in this case.
Nonetheless, Justice Breyer’s limiting comments may be particu-
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larly relevant to an argument that the Court’s holding should not be
interpreted to apply outside of the specific private adoption context
of this case and that § 1912(e) should still apply to all foster care
placements.

25 U.S.C. § 1915(b) provides for placement preferences in the
context of foster care placements similar to those in § 1915(a).
There are strong arguments that this Court’s interpretation of §
1915(a) should not affect the implementation of § 1915(b), how-
ever, given the different practical and legal context of foster care. A
foster care placement by definition is temporary, and foster families
generally do not file for placement or even come forward. Rather,
children are placed with families by the child custody agency, and
theoretically, the entire universe of qualified families would be
included in the potential placement pool; the idea of a particular fos-
ter family needing to trigger the placement preference by taking a
certain action makes little sense in the foster care context. Further,
as noted previously, the Court’s holding on § 1915(a) seems to be
largely based upon the private adoption context of this case, and it
provided little explanation for its holding that the section is inappli-
cable until a preferred placement files a petition for adoption. For all
of these reasons, it does not seem likely that the Court’s § 1915(a)
holding will be extended to § 1915(b).

It is worth noting again that non-ICWA federal law and case law
contain placement preference and notice provisions for extended
family and require diligent recruitment of ethnically diverse foster
homes. These provisions can be reinforced in the context of Indian
children through state law, policy, and tribal-state agreements. For
these reasons also, the application of 25 U.S.C. § 1915(b) should
generally be unaffected by the Court’s decision.

Application of State ICWAs and Tribal-State Agreements
The Court’s decision did not involve or affect either 25 U.S.C. §

1921 or § 1919, both of which provide mechanisms by which existing
or future state laws and policies might be utilized to ameliorate the
impact of the U.S. Supreme Court case, or in some instances even
make it inapplicable. Section 1921 requires that where any federal
or state law provides greater protection of the rights of a parent or
Indian custodian, that law shall apply. Thus, the Court’s decision
did not overturn state Indian Child Welfare Acts (or their equiva-
lent), which provide greater protections to noncustodial parents.
Of course, how state courts interpret such laws will be critical. This
will depend, in large part, upon whether a unique state intent can
be ascertained because the wording of the state statute differs from
the federal law or because there is legislative history, a regulatory
interpretation, or other evidence that demonstrates that the inter-
pretation of the state’s version of ICWA should deviate from the fed-
eral ICWA, as it has now been interpreted. In addition, the Court’s
decision does not preclude the enactment of future state ICWAs or
amendments to state ICWAs designed to change the Court’s inter-
pretation because of the authority that § 1921 provides to states.
Section 1919 authorizes states and tribes to enter into agree-
ments pertaining to the care and custody of Indian children, includ-
ing the orderly transfer of jurisdiction on a case-by-case basis. These
agreements have often been accompanied by the adoption of state
regulations, policies, and procedures that are relevant to some of
the issues addressed by the Court in this case—for example, they
may require active efforts in all cases—something that the Supreme
Court did not preclude. In view of the continued efficacy of this
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section, it is possible that it could be the source of administrative
procedures that would in a de facto sense mitigate some of the
impacts of this case.

The Case on Remand

In her dissent, Justice Sotomayor specifically stated that “the
majority does not and cannot foreclose the possibility that, on
remand, Baby Girl’s paternal grandparents or other members of
the Cherokee Nation” may petition for her adoption and that they
would be entitled to consideration under the placement prefer-
ences in section 1915(a). Justice Breyer, in his concurrence, also
noted that § 1915(a) may be relevant in cases of this kind.?> No
relatives of Veronica had filed for adoption at the time of the deci-
sion, and the Cherokee Nation had not brought forward a proposed
alternative adoptive placement when it intervened, almost certainly
because all concerned were focused on obtaining custody for the
father. Nonetheless, when the case was remanded, the South
Carolina Supreme Court, by a 3-2 vote, refused to allow any other
petitions for adoption to be filed based on the theory that the U.S.
Supreme Court intended to “foreclose successive § 1915 petitions.”
In addition, although the U.S. Supreme Court did not interpret or
change the substance of the consent provisions in § 1913, the South
Carolina Supreme Court on remand held that the father’s consent
was not required based on state law. It also, without any explana-
tion and over the objection of the dissent, did not require a hearing
on the best interests of the child.?® By so doing, the court decided
the placement and fate of an almost 4 year old girl without hearing
any evidence about her current status or well-being, the impact of
a transfer of custody, or the current fitness of the birth father or
adoptive parents. This result was strongly criticized, even by a law
professor who had filed an amicus brief in support of the prospec-
tive adoptive parents.

Conclusion

The South Carolina Supreme Court’s interpretation highlights
the dangers of state courts interpreting and expanding upon the
U.S. Supreme Court decision in ways that can be detrimental to
Indian children and families. While the Court’s actual decision
simply provided that three sections of ICWA should not be applied
to this case, the South Carolina Supreme Court interpreted the
decision to authorize it to totally bar the father, extended family,
and Cherokee Nation from having any further meaningful role in
the Court’s decision on remand and in Veronica’s life, in general,
absent voluntary extra-judicial actions by the adoptive parents.
While it is true that the U.S. Supreme Court used some sweeping
language in parts of its decision, the context of the case and Jus-
tice Breyer’s concurrence suggest that Adoptive Couple was not
meant to establish an absolute bar to the participation of the father,
extended family and Cherokee Nation on remand nor to create a
sweeping and wide-ranging precedent beyond the type of factual
circumstances presented in the case. Attorneys who are handling
future ICWA cases—particularly those who are representing Indian
tribes, children, the parents of Indian parents or their extended
families—should be prepared to explain to courts the limitations
inherent in the Court’s decision.

In addition, practitioners should be aware that state laws, in
particular state Indian Child Welfare Acts, may provide additional
protections to birth parents and families above and beyond the



federal statute as interpreted by the U.S. Supreme Court. Moreover,
although they cannot alter the applicable law, tribal-state agree-
ments may establish procedures that will minimize the likelihood
that the issues that were the subject of the Adoptive Couple case
will become the subject of litigation.*

Finally, it is worth considering questions that this case raises
in the broader adoption context. Adoption may often be the best
option ¢f the natural parents truly consent or are unfit and no
extended family or other members of the child’s community are
available to provide a permanent and loving home for the child.
Where a parent or extended family member is willing and fit to raise
a child, however, there is a strong argument that the child’s birth
family is the appropriate place for that child. It is well worth asking
the question whether some states, like South Carolina, are so eager
to promote adoption that they promote bad public policy and out-
comes for children by creating multiple obstacles for unwed fathers
and their families who want to assert their rights and maintain rela-
tionships with their children. ®
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