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Attorneys—and clients—often assume that the inclusion of 
an attorney as a recipient of a communication—or even just 

“copying” an in-house counsel on an e-mail’s circulation—au-
tomatically shields the document from prying eyes. This as-
sumption is not only inaccurate, but the issue has become 

more pronounced in the past two decades. 
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You are in-house counsel, and management 

informs you that it intends to discuss the 

financial impact of a change to company 

procedures and would rather that the public not 

learn about the content of those discussions. You 

advise them to add you as an addressee to any 

e-mails or memoranda. Does this shield those 

discussions from future disclosure?
In response to a Request for Production, you receive a privilege 

log that includes e-mail strings sent to in-house counsel. Should you 

assume that the designation of the documents as privileged must be 

accurate? The answer to both those questions is “maybe not.”

Attorneys—and clients—often assume that the inclusion of an 

attorney as a recipient of a communication—or even just “copy-

ing” an in-house counsel on an e-mail’s circulation—automatically 

shields the document from prying eyes. This assumption is not only 

inaccurate, but the issue has become more pronounced in the past 

two decades. As explained by one court,1

This problem of determining the type of services being 

rendered by in-house counsel has been exacerbated by the 

advent of e-mail that has made it so convenient to copy 

legal counsel on every communication that might be seen 

as having some legal significance at some time, regardless of 

whether it is ripe for legal analysis. 

As a consequence, counsel is brought into business communica-

tions at a much earlier stage than she was in the past when commu-

nications were through hard-copy memoranda. This, of course, has 

been beneficial for corporations because the lawyers are some of the 

most intelligent and informed people within corporations. Lawyers 

not only help corporate clients avoid legal problems before they 

arise, their business, technical, scientific, promotional, and public 

relations judgment has frequently proven invaluable. In addition, 

because they are part of a word crafting profession, more often than 

not, they are excellent writers and editors. The benefit from this 

expanded use of lawyers, however, comes at a cost. This cost is in the 

form of differentiating between the lawyers’ legal and business work 

when the attorney-client privilege is asserted for their communica-

tions within the corporate structure. The privilege is only designed to 

protect communications seeking and rendering legal services.

As a result of this proliferation of written communications, and the 

increasing tendency of businesses to include in-house counsel on the 

circulation list of early discussions of business issues, courts are grap-

pling increasingly with the question of when a document received—or 

even written—by an in-house attorney is protected by the attorney–

client privilege.2 While the purpose of the attorney–client privilege is 

to encourage full and frank communication, it is well-established that:

[s]ince the privilege has the effect of withholding relevant 

information from the factfinder, it applies only where neces-

sary to achieve its purpose. Accordingly it protects only those 

disclosures—necessary to obtain informed legal advice—

which might not have been made absent the privilege.3

As a result, courts construe the privilege narrowly.4 The party 

invoking the privilege bears the burden of establishing its applica-

bility to each and every document for which it is asserted.5 It cannot 

rely on “[a] general allegation or blanket assertion that the privilege 

should apply” because this “is insufficient to warrant protection.”6

Accordingly, the argument that all documents provided to, or 

received from, in-house counsel are automatically immune from 

production based on the attorney–client privilege is incorrect. 

Nevertheless, some businesses still “try to ‘immunize internal 

[business] communications from discovery by placing legal counsel 

in strategic corporate positions and funneling documents through 

counsel.’”7 Both state and federal courts have rejected such efforts 

to create cones of silence. 

To the contrary, federal courts caution that “[a] corporation 

cannot be permitted to insulate its files from discovery simply by 

sending a ‘cc’ to in-house counsel.”8 Specifically, “[t]he fact that a 
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Doe Corp. attorney is copied on the document (as well as other Doe 

Corp. employees) does not transform the document into a confiden-

tial communication between an attorney and client.”9

As one court noted, “[t]he structure of certain business enterpris-

es, when their legal departments have broad powers, and the manner 

in which they circulate documents is broad, has consequences that 

those companies must live with relative to their burden of persua-

sion when privilege is asserted.”10 “Where the communication is with 

in-house counsel for a corporation, particularly where that counsel 

also serves a business function, the corporation must clearly dem-

onstrate that the advice to be protected was given ‘in a professional 

legal capacity.’ (Citation omitted.) This limitation is necessary 

to prevent corporations from shielding their business transac-

tions from discovery simply by funneling their communications 

through a licensed attorney.”11 Put simply, the attorney–client 

privilege does not cloak communications regarding business decisions 

from disclosure simply because counsel received them.12

 In that same vein, merely “labeling a document ‘Confidential—

Attorney–Client Privilege’ is not ‘a sufficient basis for legally 

presuming or even logically assuming a primary legal purpose.’”13 

Instead, courts will consider whether the document would have 

even been prepared had it not been provided to counsel; if so, it is 

not privileged.14 As one court described the analysis, “[t]he party 

invoking attorney–client privilege ‘must demonstrate that the infor-

mation at issue was a communication between client and counsel or 

his employee, that it was intended to be and was in fact kept confi-

dential, and that it was made in order to assist in obtaining or 

providing legal advice or services to the client.’”15

Stated another way, “the protection of the privilege applies only 

if the primary or predominant purpose of the attorney–client con-

sultations is to seek legal advice or assistance.”16 Accordingly, “[w]hen 

the business ‘simultaneously sends communications to both lawyers 

and non-lawyers, it usually cannot claim that the primary purpose 

of the communication was for legal advice or assistance because the 

communication served both business and legal purposes.’”17

Although there is no definitive standard for determining whether 

the primary purpose of a communication is to provide legal advice, the 

courts have offered guidance. For example, “[w]here non-legal person-

nel are asked to provide a response to a matter raised in a document, 

it cannot be said that the ‘primary’ purpose of the document is to seek 

legal advice. This is because the response by non-legal personnel by 

definition cannot be ‘legal’ and thus the purpose of the request cannot 

be primarily legal in nature.”18 As a result, discussions among manage-

ment about which business solution to implement and the potential 

impact of their decision are not immune from production simply 

because they copied in-house counsel on these communications.19

Similarly, parties sometimes attempt to shield the production 

of underlying data by asserting that they gathered the information 

at counsel’s request to assist with the preparation of legal advice. 

However, this information also is not protected from disclosure; to 

the contrary, “factual information and computations … cannot be 

protected simply because they were conveyed to counsel.”20

For example, in De Espana v. Am. Bureau of Shipping,21 com-

pany executives exchanged a series of e-mails about whether or not 

they should adopt certain safety features.22 The company attempted to 

block production of these e-mails on the grounds that they contained 

requests for, and receipt of, legal advice. After reviewing the docu-

ments in camera, the court observed that “[t]he discussion focuses 

primarily on ABS’s relative advantage or disadvantage vis-a-vis its 

competitors if it adopts different bulker safety standards.”23 After not-

ing that the recipients of the e-mail included several executives and 

the general counsel, the court concluded that “[t]he inclusion of ABS 

employees outside the legal department as recipients further support 

the conclusion that the e-mails contain business advice.”24

Attorneys who represent companies should, therefore, counsel 

clients that the mere inclusion of in-house counsel on a circulation 

list does not assure that a court will consider a document privileged. 

They should advise, specifically, that this uncertainty applies par-

ticularly to communications containing mixed business and legal 

advice. Even assuming, for example, that e-mail threads among legal 

and non-legal personnel that include some legal discussion, “[w]hen 

the ultimate corporate decision is based on both a business policy 

and a legal evaluation, the business aspects of the decision are not 

protected simply because legal considerations are also involved.”25 

So, “if a business decision can be viewed as both business and legal 

evaluations, ‘the business aspects of the decision are not protected 

simply because legal considerations are also involved.’”26 When seek-

ing to avoid production in these circumstances, the burden is on the 

company to “‘clearly show[]’ that the in-house attorney gave advice in 

her legal capacity, not in her capacity as a business advisor.”27

Indeed, even when a communication contains both legal and busi-

ness advice, the communication is not necessarily shielded from pro-

duction. For example, in a decision from the Middle District of Florida, 

the court was less than moved by the argument that a corporation’s 

communications may have included both legal advice and business 

discussions: “The Court recognizes that [the ordered] production might 

effectively reveal the advice by comparing different drafts. To the 

extent this may occur, it is the result of how [the company] chose to 

mix its legal consultations with regular business operations.”28

On the flip side, attorneys litigating against companies should pay 

close attention to privilege logs and redacted documents. They should 

not assume that a document is privileged simply because an in-

house lawyer appears as one of the recipients, or even as the author. 

Determining whether or not the privilege has been asserted properly 

may require more detailed information from the objecting party and 

careful scrutiny of the sequence of communications—and the attor-

Attorneys litigating against companies should pay close attention to privilege logs 
and redacted documents. they should not assume that a document is privileged 

simply because an in-house lawyer appears as one of the recipients, or even as the 
author. determining whether or not the privilege has been asserted properly may 

require more detailed information.
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ney’s active participation or nonparticipation—in the exchanges.

Ultimately, a dispute as to whether or not particular documents 

are protected by the attorney–client privilege may have to be resolved 

following an in camera review by the court of the questioned docu-

ments.29 If this occurs, both sides should be aware that courts may 

order the production of documents that clients might have thought 

were protected or may order that the privileged legal advice be redact-

ed while the nonprivileged business discussions must be produced.30

The lesson to be learned from these cases is that counsel for both 

sides of a dispute should not be quick to assume that e-mails and 

other communications involving lawyers and, particularly, those that 

include in-house counsel, are sacrosanct and shielded from discovery. 

Attorneys who designate such documents on privilege logs should 

be prepared to address challenges to the designations. Conversely, 

recipients of privilege logs should parse them closely to determine 

whether or not the documents are entitled to protection. 
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