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Starting with the Indian Civil Rights Act of 1968  
(“the ICRA”), Native American Indian tribes were limited in sentenc-

ing Indian criminal defendants to a maximum of only six months in jail 

and / or a $500 fine, including murder and other violent felonies, and 

had no criminal authority over non-Indians. This was first strength-

ened by amendment in 1986, to one year in jail and/or $5,000 per 

offense. Congress was concerned that these sentencing limits were 

little deterrent to criminal activity in Indian Country.

Now, with the Tribal Law and Order Act of 2010 (“the TLOA”),1 

and the Violence Against Women Act of 2013 (“the VAWA”),2 tribes 

are authorized to use enhanced criminal sentencing provisions and to 

exercise limited criminal authority over non-Indians. The maximum 

sentencing was increased to three years in jail per offense (with 

stacking of offenses up to nine years per criminal proceeding) and/or 

$15,000 per offense,3 but tribes must first meet specific requirements 

for protection of defendants before using the enhanced sentencing 

provisions. Those same sentencing provisions, and defendant protec-

tions requirements, will apply under the VAWA for exercising limited 

criminal authority over non-Indians.

The Tribal Law and Order Act of 2010
The TLOA was enacted because, according to Congress, the sen-

tencing provisions under the ICRA were not sufficient deterrents to 

crime in Indian Country. The TLOA authorizes a means for tribal justice 

systems to combat violent crimes committed on Indian reservations, 

where the incidence of such crimes far exceeds the national average. 

The TLOA will hopefully be a greater deterrent to crime in Indian 

Country, tempered with the traditional tribal practices of restorative 

justice and community healing.

Before tribes can use the enhanced sentencing provisions of the 

TLOA, their tribal justice systems must be upgraded for the protec-

tion of defendants. The enhanced defendant protection requirements 

include a law-trained judge; “the assistance of a defense attorney 

licensed to practice law by any jurisdiction in the United States that 

applies appropriate professional licensing standards and effectively 

ensures the competence and professional responsibility of its licensed 

attorneys”;4 recorded proceedings; and public access to the tribe’s 

criminal law, criminal procedure and rules of evidence prior to charg-

ing of a defendant. Whether a tribe elects to adopt and operate under 

the TLOA is a decision to be made by the leaders of each tribe.5 Some 

tribes would like to implement the new standards, but are held back 

by a lack of judges and defense counsel with the requisite qualifica-

tions, a lack of ability to make a permanent recording of the criminal 

proceedings, and/or an overall lack of funding.6 

Thus far, the vast majority of tribes have not adopted the TLOA, 

with its enhanced sentencing provisions for violent crimes or felonies. 

These include the Warm Springs Tribe in central Oregon, where 

all offenses still carry a maximum sentence of just one year and/or 

$5,000 per offense. According to former Warm Springs Tribal Court 

Chief Judge Susan B. Alexander, “a crime is simply a crime”, with 

no reference in the Tribal Code as to whether an offense is a misde-

meanor, felony, or otherwise designated as a violent crime.7 Some 

tribes have thus far resisted adoption of the TLOA, in part because 

it would be politically unpopular for the tribal leaders to expose the 

tribal members to enhanced sentencing provisions. 

Other tribes are in the final process of updating their Constitutions 

and Codes to adapt the TLOA, including the Pascua Yaqui Tribe near 

Tucson, Arizona.8 As of October 2013, approximately twenty9 of the 

56610 federally recognized Indian tribes have either adopted the TLOA 

or are in the process of implementation, and at least two11 have already 

sentenced a defendant to prison for a term in excess of one year. For 

those tribes, and the many others that will eventually adopt it, the 

TLOA expands their ability to fight crime in their own tribal courts 

rather than having state and federal prosecutors try the cases in state 

or federal courts. In this way the TLOA is an important expression of 

increased federal recognition of the inherent sovereignty of Native 
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Indian tribes. When it comes to sentencing violent Indian offenders on 

reservations, the TLOA allows more authority and flexibility for sen-

tencing options to tribal prosecutors and tribal court judges.12 

The Violence Against Women Act of 2013
The purpose of the VAWA is to decrease the incidence of crimes 

of domestic violence involving non-Indians in Indian country, to 

strengthen the ability of Indian tribes to exercise their inherent sov-

ereign power to administer justice and control crime, and to ensure 

that non-Indian perpetrators of domestic violence in Indian Country 

are held accountable for their criminal behavior. The tribal provisions 

were originally proposed years ago by the Department of Justice to 

address alarming rates of violence against Native women.13

Earlier attempts at implementation of the previously authorized 

VAWA failed because of a federal court’s suggestion that tribes lack 

civil jurisdiction to issue and enforce protection orders against non-

Indians who reside on tribal lands. The 201314 passage of the VAWA 

overcame the court’s concerns by clarifying that every tribe has full 

civil jurisdiction to issue and enforce protection orders against all 

persons regarding matters arising in Indian Country, and that such 

orders are entitled to full faith and credit by non-tribal jurisdictions.

Now, having been reauthorized, the VAWA15 makes several amend-

ments to the ICRA. The most notable is its authorization of participat-

ing tribes (ones that have opted to exercise this special jurisdiction) 

to exercise “special domestic violence criminal jurisdiction” over non-

Indians. Participating tribes will be able to use their inherent sovereign 

power to prosecute, convict, and sentence non-Indians who commit (a) 

acts of domestic violence, (b) dating violence, and/or (c) violate certain 

protection orders in Indian Country and who have certain connections 

to the tribe.16 This is a major advance in the ability of participating 

tribes to combat domestic violence, as prior to this legislation, tribal 

courts did not have the authority to prosecute a non-Indian, even one 

who lived on the reservation or was married to an enrolled tribal mem-

ber. Despite historical civil jurisdiction over non-Indians, tribes have 

been selective in going forward with such civil matters because the 

penalty simply amounts to a fine and offenders fail to pay with impu-

nity. Being able to bring criminal charges will make a big difference. 

Fred Urbina, Chief Prosecutor for the Pascua Yaqui Tribal Court, said 

“Having the ability to do it local and have the prosecution start soon 

after the offense, that’s just going to be great for our victims.”17

This provision of VAWA takes effect March 7, 2015,18 but autho-

rizes a voluntary pilot project to allow prepared tribes to begin exer-

cising this authority sooner. As with the TLOA, and consistent with 

the case of Williams v. Lee19, a tribe’s decision to participate in either 

the expansion of a tribe’s authority in general, or the pilot program in 

particular, is entirely voluntary. 

Two Strokes of a Pen Create Need for More and Better Quali-
fied Defense Counsel in Indian Country

With two strokes of a pen, President Obama signed the TLOA 

and the VAWA into law. As more tribes adopt the TLOA and/or the 

VAWA, they will provide a more effective deterrent to crime in Indian 

Country. This is true of the TLOA because prison time and fines are 

increased. It is true of the VAWA because, for the first time, Congress 

has authorized tribal justice systems to exercise criminal jurisdiction 

over non-Indians for certain categories of crimes. Tribes that have 

adopted the TLOA have modernized their codes to designate violent 

crimes as felonies. Felonies are subject to the expanded sentencing 

provisions of the TLOA, and enumerated offenses under VAWA are 

subject to those same sentencing provisions. The result is a more 

complex adversarial system resembling that of a state or federal 

court, with concomitant motions practice; evidentiary hearings; scien-

tific evidentiary analysis; expert testimony; habeas corpus petitions; 

and more frequent appeals.20 Greater tension between prosecutors 

and defense counsel is fostered by the provisions for incarcerating 

convicts in the federal Bureau of Prison facilities, at federal expense, 

where sentences are for at least two years.21

The result is more opportunities for criminal defense counsel 

interested in assisting with that effort. Attorney Brent Leonhard22 

of the Confederated Tribes of the Umatilla Indian Reservation 

(“CTUIR”) notes that “with enhanced inherent sovereign authority 

under TLOA and VAWA there is a continued need to ensure the 

rights of defendants are protected. Zealous public defense is a criti-

cal aspect of that assurance.” Mr. Leonhard goes on to point out that 

public defense “can also be a rewarding experience for any attorney 

looking to expand an existing practice or start a new legal career.”

Attorney Preparation and Admission to Tribal Court Bars
Any attorney interested in practicing criminal law in a tribal court, 

as a response to the increased needs for counsel because of the TLOA 

and VAWA, will need to first satisfy the admission requirements23 of 

each tribal court in which he or she wishes to practice. Tribal court 

Not-so-modern gavels in a modern courtroom. Photo: Gregory S. Arnold.Modern Government Center that houses the Umatilla Tribal Court. Photo: 
Gregory S. Arnold.
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admission requirements include a good understanding of federal 

Indian law, plus knowledge of each tribe’s respective constitution, 

codes, and ordinances. 

This is an exciting time to be an attorney in a tribal court. Many 

tribal courts have already updated and modernized their tribal con-

stitutions, codes and ordinances, and others are in that process now. 

Indian law is being taught in several law schools and is now tested as 

part of some state bar exams. The tribal courts on many reservations 

are as modern as those of state and federal courts. 

The author of this article welcomes any inquiries from those with an 

interest in pursuing this field of legal practice. For those with an inter-

est in following Indian law topics in general, please look ahead to our 

April issue of The Federal Lawyer, which is dedicated to Indian law. 
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anxious merchant how legitimate a pending transaction is likely to be:

For example, if you are a customer with an IP address in San 

Francisco but your billing address is in France, and you’re 

shipping to New York City, but you live in Nigeria, Signifyd 

looks at the strength of your social profile and determines 

whether to approve the transactions.

Signifyd’s algorithm mines personal data to gauge the worthi-

ness and potential risk of an online transaction. For example, it 

collects data from an applicant’s Facebook, Twitter, LinkedIn, and/

or Pinterest posting habits. It also looks at the customer’s purchase 

history and their location based on their IP addresses. To the extent 

it can do so, it also checks bank data and considers blacklists that 

already exist in the credit industry. And then, boom, it makes a 

recommendation to the merchant. It claims to have built a better 

mousetrap by penetrating social media websites and using informa-

tion that consumers post there to evaluate their credit worthiness. 

And, the problem isn’t just stopping fraudulent transactions. It is also 

a problem that legitimate transactions may be declined because, in 

the absence of the additional information that Signifyd analyzes, a 

transaction that is actually legitimate may be declined. The Signifyd 

website proudly comments that “merchants are estimated to lose 1 

percent of revenue in fraud and lose an additional 3 percent annually 

in wrongly declined transactions. That means merchants are not only 

affected by losses, but are also losing billions in good revenue due to 

existing fraud solutions.”

The Wall Street Journal reported on the anticipated launch 

of Signifyd last May and quoted Ramanand as saying, “Every new 

risk technology was built upon new data. … We believe the next 

generation of risk technology will be around context detection (i.e., 

the ability to determine the intent or context of a transaction). The 

new underlying data layer to make context detection possible will 

be the Social Graph. That is what we’re building at Signifyd—using 

the Social Graph to fight fraud —and we’re excited about what that 

can do to protect our merchants.”

Some are expressing concerns about the type of information 

being gathered and utilized by Signifyd to “protect its merchants.” 

But, Ramenand points out that the information that contributes to 

the Social Graph was volunteered and the source had no reasonable 

expectation of privacy regarding it.

Conclusion
I would be willing to trade whatever privacy Ramanand may be 

depriving me of if it means that the number of form letters I receive 

from large corporations and banks diminishes appreciably and my 

credit identity remains my own. 

However, I have to observe that the Cyberian world we live in is 

a different place than it was just a few years ago. That is something 

that all of us as Americans must be concerned about, of course. 

However, we as federal lawyers need to be even more concerned, 

not only for the sake of our credit rating but also for the sake of the 

data of our clients and the privilege that attaches to our online com-

munications with them. 
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