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In late October 2013, a local trial attorney for 
U.S. Immigration and Customs Enforcement (ICE) made a small 

presentation to a group of law students in Tennessee. He had been 

invited by the University of Memphis law school to speak to the 

Public Action Law Society, a group of students that was, at this 

particular meeting, adhering to an immigration theme. Several 

nonprofit representatives were present, as well, to speak about vol-

unteer and internship opportunities. ICE’s assistant chief counsel, 

however, had been asked to speak about prosecutorial discretion. 

He opened by stating that the previously long-standing policy 

had been to pursue removal, to the fullest extent possible, for each 

and every detected offender. But, that policy, he explained, had now 

been altered. As he spoke, the students seemed to become more and 

more interested, and they asked him numerous follow-up questions. 

Undoubtedly they were zoning in on the fact that explicitly acknowl-

edging enforcement priorities—and especially, enforcement non-

priorities—was a considerably bold move in the U.S. immigration 

arena. And, although in a tiny setting, with no publicity or fanfare, 

the ICE attorney’s presentation was a remarkable event. It reflected 

a historic shift in U.S. immigration policy, in which enforcement 

would now be openly prioritized, and some undocumented aliens 

would intentionally be spared from removal. In August 2013, the 

agency summarized that policy as follows: “[ICE] is committed to 

intelligent, effective, safe, and humane enforcement of the nation’s 

immigration laws.”2 

Exercising authority to drop the case, as it would be called in the 

criminal setting, is referred to in immigration law as an act of pros-

ecutorial discretion.3 This “generally refers to the agency’s determi-

nation of whether or not the immigration laws should be enforced 

against a particular individual or group of persons.”4 It is rooted in 

ICE’s basic authority as the supervisor of the removal process. That 

authority is found in the opening sections of the U.S. Immigration 

and Nationality Act (INA),5 which provides that “[t]he Secretary of 

Homeland Security shall be charged with the administration and 

enforcement of this Act. …”6 The INA, in turn, provides that in 

certain circumstances, an arriving alien “is inadmissible,”7 and an 

alien already present “is deportable,”8 without mandating removal 

in either instance. When prosecutorial discretion occurs, ICE makes 

a joint motion for a U.S. immigration judge (or, less often, the Board 

of Immigration Appeals), to “administratively close” the case;9 and, 

at an earlier stage, it can also occur when ICE decides not to file a 

notice to appear with immigration court. 

As Professor Shoba Wadhia explains, the “concept of prosecuto-

rial discretion is not new to immigration law,” and, indeed, has been 

around in various incarnations since John Lennon asked for it in 

1975.10 However, in its modern form, it is uniquely explicit, struc-

tured, and comprehensive. Prosecutorial discretion was announced 

in mid-2011, beginning with two internal directives that are now 

known far and wide as the Morton Memos. The first, issued in 

March 2011, directs that ICE has three priority areas for enforce-

ment: aliens who pose a danger to national security or a risk to 

public safety, recent illegal entrants, and aliens who are fugitives 

or otherwise obstruct justice.11 The second, issued in June 2011, 

directs that, in determining whether the exercise of prosecutorial 

discretion would be appropriate, “decisions should be based on the 

totality of the circumstances, with the goal of conforming to ICE’s 

enforcement priorities.”12 Factors to consider include the length of 

the person’s presence in the United States, the person’s ties to his 

or her community, whether the person has U.S. citizen children, 

and the conditions in the person’s home country.13 A third memo 

issued in August, 2013 adds an enforcement priority of maintaining 

family unity, especially in the detention context.14 It directs: “ICE 

personnel should ensure that the agency’s immigration enforcement 

activities do not unnecessarily disrupt the parental rights of both 

alien parents or legal guardians of minor children.”15 

 As currently exercised, prosecutorial discretion confers neither 

legal status nor any other affirmative benefit upon the recipient. It 

leads only to the administrative closure of the case—a discretionary 

act ordered by an immigration judge, and one that can be displaced 

at that judge’s discretion should it be decided at any time that the 
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case should move forward. Indefinite as it may be, though, the offer 

of reprieve has proved tremendously important to those accept-

ing it. A non-government statistic counts the number of pending 

cases closed for prosecutorial discretion to be near 26,000 as of 

September 30, 2013.16 The only official statistics indicate that, as of 

May 29, 2012, ICE had identified 9 percent of nondetained, pending 

cases as amenable to prosecutorial discretion; less than 1 percent 

of detained cases as qualifying; and, overall, had offered it to 3,998 

individuals.17 Importantly, the May 2012 report indicated that 95 

percent of prosecutorial discretion cases identified had been back-

logged in the court system for more than six months.18 

That statistic brings home one of the underlying principles of 

prosecutorial discretion: an admission that the “agency lacks the 

resources to target every person against whom a legally sufficient 

charge exists.”19 Against that backdrop, priorities must be set, and 

the prosecutorial discretion memos express an opening intent to 

move in that direction. Advocates such as Professor Shoba, how-

ever, have argued for more consistency and accountability in the 

process. While acknowledging that ICE has recently become “more 

attentive to tracking,” she maintains that, currently “there is a trans-

parency challenge,” and “DHS should hold employees who abuse 

prosecutorial discretion accountable.”20 She quotes the Supreme 

Court’s warning that “[a]bsolute discretion is a ruthless master,”21 

and asserts that, if not properly monitored, its exercise could lead 

to vastly different treatment of similarly situated persons within 

our borders. Professor Shoba also asserts that better transparency 

would lead to improved agency efficiency, improved consistency, 

and more public acceptability.22 It remains to be seen whether that 

will occur and what fate will ultimately befall the prosecutorial dis-

cretion structure under future administrations. 
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Correction
In the Oct/Nov 2013 issue of The Federal Lawyer, the first 

sentence of the Immigration Update should have read “In Russia, 

Snowden has now been granted the status of refugee.” 

“We are empowering the attorneys nationally to make them more like federal 
prosecutors, who decide what cases to bring.”

—Anonymous Department of Homeland Security (DHS) official, Nov. 17, 20111


