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Tackling the Challenges of Accommodating Pregnant Work-
ers Under the Pregnancy Discrimination Act and
the Americans with Disabilities Act

or years, many employers have typically responded to
requests for pregnancy-related accommodations with
the mantra, “Pregnant employees are not entitled to
accommodations because pregnancy is not a disability
under the ADA.” Then came the ADA Amendments
Act of 2008 (ADAAA), which, among other things, made it sub-
stantially easier for plaintiffs to prove disabilities covered under
the ADA. Although employers and their counsel recognized the
game-changing potential of the ADAAA, it was unclear whether the
changes required pregnancy accommodations. The Equal Employ-
ment Opportunity Commission (EEOC) has answered this question,
at least from its view, in the affirmative. In December 2012, the
commission issued its Strategic Enforcement Plan for Fiscal Years
2013-2016. As one of its three “emerging or developing” issues, the
EEOC identified “accommodating pregnancy-related limitations
under the [ADAAA] and the Pregnancy Discrimination Act.”
Knowing that the EEOC is posed to devote substantial time and
resources to investigating (and litigating) pregnancy-related failure-
to-accommodate claims, this article explores how courts have begun
to address the issue in the context of pregnancy-related lifting
restrictions and what obligations exist for employers to provide
accommodations to pregnant employees under federal law.!

No Automatic Right to Accommodations Under the Pregnancy
Discrimination Act

In 1978, Congress passed the Pregnancy Discrimination Act
(PDA) in response to the Supreme Court’s decision in General
Electric Co. v. Gilbert.? Gilbert held that excluding pregnancy and
related conditions from employee sickness and accident benefits
plans was not unlawful under Title VII. The PDA amended the defi-
nitional section of Title VII, adding pregnancy-related discrimination
to its general prohibition on sex discrimination.?

The PDA “makes clear that it is discriminatory to treat pregnan-
cy-related conditions less favorably than other medical conditions.”
For the most part, with the notable exception of accommodations
for religious practices, Title VII is not a reasonable accommodation
law. According to most courts, employer policies that treat pregnant

women the same as similarly situated, nonpregnant employees with
respect to accommodation options do not violate the PDA.?

The Fourth Circuit recently endorsed the PDA’s lack of accommo-
dation requirements in Young v. UPS.® The plaintiff worked as a driver
for UPS and was responsible for loading cargo and making deliveries.
Under UPS’s policy, all drivers (including the plaintiff) had to be able
to lift 70 pounds. Once pregnant, however, the plaintiff was limited
to lifting no more than 20 pounds. UPS’s policy permitted light-duty
assignments when appropriate under the ADA or when necessary due
to an on-the-job injury. In the plaintiff's case, she met neither standard
and was not accommodated under UPS’s pregnancy-neutral policy.

In affirming the district court’s grant of summary judgment to UPS
on the plaintiff's PDA direct discrimination claim, the Fourth Circuit
followed the majority approach and held that employers do not violate
the PDA when treating pregnant employees the same as nonpregnant
employees. The court quoted with approval an oft-cited statement
from the Seventh Circuit: “The Pregnancy Discrimination Act does not

.. require employers to offer maternity leave or take other steps to
make it easier for pregnant women to work. Employers can treat preg-
nant women as badly as they treat similarly affected but nonpregnant
employees. ...”" The Young case is not fully resolved. In April 2013, the
plaintiff filed a petition for certiorari, and on October 7, 2013, the U.S.
Supreme Court asked the solicitor general for his opinion on the matter.

Pregnancy Accommodation Under the Original ADA

Under the original ADA, pregnancy in and of itself was simply not
a disability.® But even under the older, narrower standard, courts
recognized that pregnancy-related conditions could constitute a
disability.” These cases, however, were rare and required “unusual
circumstances.”*?

The ADA Amendments Act of 2008 May Change Everything
Then came the ADAAA, which substantially broadened the scope
of a disability. The definition of “disability” remained unchanged and
is still defined as “a physical or mental impairment that substantially
limits one or more major life activities.”!! But the ADAAA expanded
the covered major life activities to include major bodily functions
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as well as activities such as “caring for oneself, performing manual
tasks, seeing, hearing, eating, sleeping, walking, standing, lifting,
bending, speaking, breathing, learning, reading, concentrating,
thinking, communicating, and working.”? Moreover, the EEOC’s
regulations require that “substantially limits” be “construed broadly
in favor of expansive coverage.”?

As with most new legislation, courts’ interpretation of the
ADAAA will determine how expansive a definition will apply. To
date, however, very few courts have had the opportunity to apply
the amendments to pregnancy accommodation cases. The ones that
have done so have signaled that even relatively minor pregnancy-
related limitations could require accommodation under the ADAAA.
Accommodations for Pregnant Employees with Serious Complica-
tions Continue Under the ADAAA

Not surprisingly, in light of the ADA’s amendments, courts have
provided ADA protection where pregnancy-related limitations are
serious, as they did under the original ADA. For example, in Alex-
ander v. Trilogy Health Services, LLC,** the plaintiff developed
preeclampsia, a potentially life-threatening pregnancy complication.
Having been suspended and ultimately discharged because of a
few absences caused by high blood pressure, the plaintiff sued her
employer alleging, among other things, a failure to accommodate
under the ADA. Neither her employer nor the court questioned
whether her condition qualified as a disability under the ADA. The
employer instead argued that the plaintiff never requested an accom-
modation. But the court disagreed, finding it “clear that Defendant
knew Plaintiff was suffering from a disability” because the employer
knew she was pregnant, had preeclampsia, and that her absences
were related to high blood pressure. Under these facts, in a rare
move, the court granted summary judgment in favor of the plaintiff.

Likewise, in Mayorga v. Alorica, Inc.,'® the court denied the
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defendant’s motion to dismiss plaintiff’s disability discrimination

claims because the plaintiff “alleged sufficient facts to state a facially
plausible claim of discrimination based on an actual disability under
the ADA.” The plaintiff’'s doctor placed her on bed rest for three
weeks because of pregnancy-related conditions: “premature uterine
contractions, irritation of the uterus, increased heart rate, severe
morning sickness, severe pelvic bone pains, severe back pain, severe
lower abdominal pain, extreme headaches, and other pregnancy-
related conditions.” After the plaintiff’s three-week absence, the
defendant terminated her employment. The court explained that the
plaintiff’s complaint alleged that she had significant pregnancy-relat-
ed complications and that her employer fired her because of these
impairments. If true, the court held, this could be a cognizable claim
under the ADA, so the court allowed the case to proceed to discovery.

Simple Lifting Restrictions May Entitle Pregnant Employees to
Accommodations Under the ADAAA

Of course, not all pregnancies cause such serious and incapaci-
tating (if only temporary) complications. On the other end of the
spectrum are pregnancy-related restrictions that limit the type and
duration of work that can be performed. Perhaps the most common
example is a relatively minor lifting restriction.

With the addition of “lifting” as a specifically enumerated major
life activity under the ADAAA, courts have been willing to find that
a lifting restriction qualifies employees generally, whether pregnant
or not, as disabled (or at least presents a close enough question to
survive summary judgment).'®

At least one court has specifically addressed a pregnancy-related
lifting restriction. In Heatherly v. Portillo’s Hot Dogs, Inc.,'" the
Northern District of Illinois suggested that even minor, customary
pregnancy restrictions might now invoke the ADA’s accommodation



requirements. The plaintiff, a fast food worker, was directed to work
“light duty,” refrain from “heavy lifting” and not work more than six-
to eight-hour shifts. After submitting a doctor’s note reflecting these
limitations, the plaintiff did not work more than seven-and-a-half
hours per day. Plaintiff alleged that her employer failed to accom-
modate her “light duty” restriction because she had to work outside
periodically. Later, her doctor advised her to take a leave from work
due to pregnancy-related complications, and after the plaintiff used
12 weeks of Family and Medical Leave and an additional three-week
personal leave of absence, her employment was terminated because
she could not return to work. This case presented a much closer
call than Alexander and Mayorga. The court found the plaintiff
created a triable issue of fact as to whether she was disabled under
the ADA because she was limited in the major life activity of lifting,
which is one of the ADAAA’s specific additions to major life activi-
ties. Although the plaintiff was entitled to the ADA’s protections
as a qualified person with a disability, the employer prevailed on
summary judgment because the plaintiff did not give her employer
evidence of a restriction preventing her from working outside.

A court finding that a plaintiff with a high-risk pregnancy is
disabled under the ADA is not groundbreaking.'® What makes the
Heatherly decision noteworthy is its finding that the employee’s
lifting limitation created a triable issue of fact as to whether she
was disabled. This leaves employers to wonder whether, every time
a doctor imposes a lifting limitation on a pregnant employee, her
employer must treat her as disabled under the ADA and provide
reasonable accommodation—and if so, how far the employer must
go in accommodating and for how long.

What These Cases Tell Employers

The cases addressing this issue signal a likely shift in pregnancy
discrimination cases under the ADA. Courts have heeded Congress’s
direction that the disability determination standard be less demanding
and have acknowledged at least some of the EEOC’s guidance on the
subject. Courts are broadly interpreting “substantially limits” and “major
life activities,” thereby potentially sweeping any pregnant employee with
even minor restrictions under the protective wings of the ADA. It is not
unusual for physicians to limit their pregnant patients’ lifting, particularly
if the patient’s job is physically demanding, whether or not the woman
has experienced pregnancy-related complications. If this emerging trend
continues, the EEOC and courts may treat every pregnant employee
with a lifting restriction (or other minor ailments) as disabled under the
ADA. While this article has focused on lifting restrictions because the
ADAAA added lifting as a major life activity and lifting restrictions are
common among pregnant women, the same concerns extend to other
potentially pregnancy-related restrictions or requests, such as more
frequent restroom breaks, staying off her feet, an office near a restroom,
and avoiding strong fragrances or chemicals. Employers must therefore
seriously consider reasonable accommodations for pregnant employees
who are limited in any respect by a treating physician.

What Does It All Mean?

Although the PDA does not require employers to provide any
accommodations to pregnant employees beyond what they provide to
similarly situated colleagues, the ADA does require such accommoda-
tions if the pregnant employee has any restriction that substantially
limits a major life activity. Amendments to the ADA vastly expanded
the pool of individuals with disabilities to include those with conditions

that previously would have been too minor or transitory to rise to the
level of disabilities. Although pregnancy itself has never been a disabil-
ity—and still, standing alone, is not—the limits pregnancy places on an
individual may qualify that individual as disabled under the ADA. This
may be true even if the pregnant employee is only limited in her ability
to lift, meaning that employers risk liability when refusing to talk about
accommodations with pregnant employees who are not suffering from
any serious complication. Employers might even need to initiate the
conversation if they become aware of pregnancy-related limitations.
Employers and their counsel should continue to be vigilant when
managing pregnant employees. Although the employee’s medical needs
may seem unmanageable, if denied they could blossom into a very
large problem for the employer. The EEOC’s targeted focus on the
issue, coupled with the developing case law, should serve as a warn-
ing to employers: be cautious when addressing limitations of pregnant
employees and, to minimize risk, err on the side of caution and explore
potential accommodations for pregnancy-related restrictions. ©
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