
Jan/Feb 2014 • The Federal Lawyer • 31

T
o some employment lawyers, traditional labor law is a 

relic of a bygone era that they need not consider when 

evaluating workplace issues. This is a mistake. Labor 

law applies to union and non-union employers alike 

and with largely equal force. Employment lawyers 

with a working knowledge of the fundamental labor law concepts 

will become much-improved advocates for their clients.

The National Labor Relations Act and Its Enforcement
The National Labor Relations Act guarantees most private-sector 

employees the right to organize; engage in protected, concerted 

activity; and collectively bargain over wages, hours, and other terms 

and conditions of employment.1 

The five members of the National Labor Relations Board func-

tion as a quasi-judicial body, deciding cases through administrative 

litigation, and interpreting and administering the act. The President 

appoints the board members, with the advice and consent of the 

Senate. Under longstanding tradition, the President’s party appoints 

three members and the opposition party selects the remaining two. 

The President also appoints the board’s general counsel, whose 

office serves as the agency’s enforcement arm. The general coun-

sel’s office (assisted by 27 regional offices) investigates and pros-

ecutes claims arising under the act, referred to as unfair labor 

practice charges, and conducts elections. 

A regional director leads each regional office, assisted by a staff 

of attorneys and investigators. In unfair labor practice charge pro-

ceedings, the regional offices play a dual role of both detective and 

prosecutor. When a charge is filed, an investigator gathers infor-

mation from both sides and the involved witnesses. The regional 

director then reviews the information and decides whether to issue 

a complaint. If a complaint is issued, attorneys in the regional office 

prosecute it on behalf of the regional director. An administrative 

law judge hears the case at a formal hearing under normal eviden-

tiary rules. The judge issues a final written decision unless a party 

requests review by the board, which may adopt, reject, or modify 

the decision. The board’s decision may be appealed to the U.S. 

Court of Appeals where the regional office is located or to the Court 

of Appeals for the District of Columbia, and potentially, to the U.S. 

Supreme Court.

Section 7 Rights 
Often described as the heart of the National Labor Relations Act, 

Section 7 gives employees the right to organize, join, or assist a labor 

union and to engage in “other concerted activities for the purpose 

of … other mutual aid or protection.”2 This latter piece—the right 

to engage in concerted activity for other mutual aid or protection—

gives the act substantial breadth, affecting even non-unionized 

workplaces. The board and courts have interpreted the concept 

of protected, concerted activity so broadly that most employee 

conduct will generally find protection in the statute if it is aimed at 

improving the workplace.3 

Importantly, the act makes it an unfair labor practice for employ-

ers to coerce, restrain, or interfere with employees’ Section 7 

rights.4 This means that employers can potentially commit unfair 

labor practices when they discipline, reprimand, or even threaten 

employees in response to their Section 7 activity. (The board and 

the courts often use the phrase “protected, concerted activity” and 

“Section 7 activity” interchangeably.)

Common threshold issues that arise when evaluating potential 

Section 7 activity include whether the conduct:

•	 Was for mutual aid or protection, i.e., whether it qualifies as 

“protected” activity; 

•	 Occurred as part of a group effort, i.e., whether it qualifies as 

“concerted” activity; and

•	 While perhaps both technically protected and concerted activ-

ity, the conduct may still fall outside the protection of statute 

because of the means in which employees exercised their Sec-

tion 7 rights.

The notion of “protected” activity is expansive and includes most 

employee actions that have some connection to the workplace. For 

example, when employees protest or lodge group complaints about 

employment discrimination they engage in activity protected by the 

act, in addition to activity protected by Title VII of the Civil Rights 

Act of 1964.5 

Activity taken by a group of employees (two or more) easily 

qualifies as concerted activity. But even a single employee’s activ-

ity could meet the definition of concerted if a group of employees 

designated that employee as their spokesperson or authorized him 

to act on their behalf.6 Likewise, an employee’s seemingly individual 

complaints that seek a group remedy or objective can constitute 

concerted activity. On the other hand, an employee’s purely indi-

vidual or personal gripes are not concerted activity.7

While activity may qualify as both protected and concerted, it 

may still fall outside the protection of the act when exercised in an 

abusive, violent, or intensely hostile manner or in a way that com-

pletely abandons the duty of loyalty to the employer. The board will 
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examine the conduct and surrounding circumstances to determine 

if, on balance, the conduct crossed the line from “protected activity 

… [to] opprobrious conduct,” where the worker loses the protec-

tion of the act.8 Here, context matters enormously, and it predict-

ably does not generate bright-line rules. For example, while some 

profanity-laced outbursts may be unprotected,9 the board expects 

employers to tolerate some level of gritty behavior.10 Violence, 

threats, and intimidation, however, are clearly not protected.11

Section 7 activity in non-union workplaces may arise from seem-

ingly mundane facts that employment counsel sometimes overlook. 

For instance, if a group of employees wore orange shirts to work 

and the employer fired them for it, this would not pose an apparent 

problem under the employment laws. But if those same employees 

wore orange to protest their working conditions (likening them to 

a prison), this probably qualifies as protected, concerted activity.12 

Employers in this situation would not benefit from the doctrine of 

at-will employment, and the reflexive refrain that an employer may 

“fire for a good reason, a bad reason, or no reason at all” does not 

apply since the firing would interfere with their Section 7 rights.

Employer handbooks and policies provide fertile ground for the 

application of labor law in non-union workplaces.13 The board rou-

tinely finds the following workplace policies unlawful regardless of 

the presence of a union:

•	 Policies prohibiting discussions of pay. Employees have the 

right to discuss their pay and benefits because preventing these 

discussions would chill Section 7 activity.14

•	 Confidentiality rules. Employers may legitimately protect their 

proprietary business information but often go too far and include 

employee information within the realm of confidential informa-

tion that employees cannot discuss.15

•	 Antifraternization rules. Unless narrowly tailored, antifrater-

nization rules are unlawful under the act.16

•	 Nondisparagement policies. Employees have the right to criti-

cize the workplace and discuss their dissatisfaction.17 

•	 Negative conversations or attitudes. Many employers have 

rules that require employees to speak and behave nicely toward 

each other, but the board will find those policies unlawful if 

employees would understand them to prohibit workplace com-

plaints.18

•	 Restricting off-duty access. An employer may only maintain this 

kind of policy if it limits the restriction to work areas during work 

times and applies it equally to deny all access requests—not just 

to employees engaging in Section 7 activity.19 

•	 Social media policies. While this area has received a lot of 

attention recently, it reflects the application of a well-established 

precedent to emerging technology. Since employees have long-

had the right to complain about the workplace at the water 

cooler, they have the right to do the same on Facebook, Twitter, 

and the like (the modern-day water cooler).20 The board will find 

unlawful policies limiting this right, but it has published a model 

social media policy.21

•	 Class arbitration claims. According to the board, the Section 

7 right to lodge group complaints extends to arbitration and 

policies that restrict the right to pursue class arbitration are 

unlawful.22
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Employee Misconduct Investigations 
The concept of Section 7 activity can apply in non-union work-

places during employee misconduct investigations. The board finds 

it unlawful for employers to question employees about their protect-

ed, concerted activity because it may generate fear that employees 

will face retaliation. Even if no adverse consequences result, the 

questioning is enough to support a violation of the act if considered 

coercive.23 Similarly, a violation will follow when employers actively 

monitor employees’ protected, concerted activity because the sur-

veillance has the same chilling effect.24 

Unlawful coercion or interrogation may occur even when an 

employer or its attorney interviews employees in preparation for 

defending an unfair labor practice charge or litigation. To safeguard 

against such a claim, employers and their representatives should 

take several steps when interviewing employees:

•	 Communicate the purpose

•	 Assure that no retaliation will occur

•	 Make sure participation is voluntary

•	 Question the employee in a way that shows no hostility toward 

unions or protected, concerted activities

•	 Limit the questions to necessary information and do not pry into 

unrelated matters, like how employees feel about unions25

Employment lawyers must further recognize that represented 

employees have the right to union representation during an inves-

tigatory interview if the employee reasonably believes that the 

interview might lead to the employee’s discipline—known as the 

Weingarten right, after the case that established the rule.26 Under 

current board law, nonrepresented employees do not have compa-

rable rights; however, the board’s position has changed repeatedly 

in conjunction with its members’ political affiliation.27 Given the 

political makeup of the current board, it may overturn the rule once 

again. 

To exercise the Weingarten right, an employee must clearly 

request representation during the interview.28 The employer must 

respond by granting the request, discontinuing the interview, or 

offering the employee the choice of either proceeding without 

representation or foregoing the interview.29 The employee may 

request a particular representative, and if the requested individual 

is available, the employer must honor the request.30 If the requested 

individual is not available, however, the employee must use another 

available representative. Should the employee refuse and insist on 

the presence of the unavailable representative, the employer may 

ignore the request and proceed with the interview.31 

Common Labor Contract Issues 
If a union wins representation of employees, under Section 8 of 

the act, an employer has the duty to bargain with the union over 

mandatory subjects, including wages, hours, and other terms and 

conditions of employment.32 An employer violates the act if it uni-

laterally changes these items without first bargaining to impasse.33 

Examples of mandatory subjects include rates of pay, bonuses that 

are compensation rather than gifts, pension benefits and retirement 

plans, health insurance, profit-sharing plans, merit wage increases, 

grievance and arbitration procedures, layoff and recall, work rules, 

discipline, discharge, holidays, vacation, sick leave, absentee poli-

cies, and scheduling.34 Employment lawyers must keep in mind that 

issues that may seem minor may not be. For example, the board has 

held that an employer violated the act by unilaterally eliminating 

free coffee.35 

Once the parties have negotiated a collective bargaining agree-

ment, issues often arise as to the meaning and interpretation of the 

agreement. Labor contracts are unique in they often rely on custom 

and past practices to interpret the parties’ intent. Past practice may 

become an enforceable part of the parties’ agreement, clarifying 

ambiguities, and filling gaps, but it is important to note that merely 

following a particular course of action does not turn that practice 

into a binding part of the agreement.36 A binding past practice exists 

when it is: “(1) unequivocal; (2) clearly enunciated and acted upon; 

(3) readily ascertainable over a reasonable period of time as a fixed, 

and established practice accepted by both [p]arties.”37 Importantly, 

there must be evidence of mutual acceptance by both parties, 

whether explicit or implicit, that the practice is a binding part of 

their agreement.38

Conclusion
While union density in private-sector employment has declined, 

sophisticated employment lawyers know that traditional labor law 

questions will persist. The ability to identify labor law issues during 

the analysis of employment law questions will help advance your 

client’s interests, regardless of whether you represent employees 

or employers. 
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