Immigration Update

by Mark J. Shmueli and Tina R. Goel

The Post-DOMA Immigration Law Landscape

The avowed purpose and practical effect of the law here in ques-
tton are to impose a disadvantage, a separate status, and so a
stigma upon all who enter into same-sex marriages made lawful
by the unquestioned authority of the States.

—Justice Kennedy, United States v. Windsor, No. 12-307, slip op. at
21 (U.S. June 26, 2013).

On June 26, 2013, the Supreme Court found § 3 of

the Defense of Marriage Act (DOMA)! unconstitutional because it
denied legally married same-sex couples equal protection under the
due process clause of the Fifth Amendment.? In reaction to a grow-
ing movement for gay and lesbian equality, Congress enacted DOMA
in 1996 and demonstrated its determination to ensure that same-
sex marriages would remain unrecognized for purposes of federal
benefits and obligations, including those under immigration laws.? It
defined marriage as a legal union between a man and a woman and
also expressly affirmed states’ rights to disregard marriages that are
validly performed in another state.* The Court’s decision in Windsor
invalidated the federal definition of marriage thereby allowing the
federal government to recognize same-sex marriages for federal
benefits and obligations.” There have been widely different reactions
to the Windsor decision: while agencies that have jurisdiction over
immigration procedures have quickly issued statements outlining
steps toward implementation, several state National Guards have
refused to recognize same-sex marriages.® It must also be noted that
while no states have enacted new laws to ban same-sex marriage,
states, including Pennsylvania and New Mexico, are moving to issue
marriage licenses either in the absence of a prohibition or in defiance
of state law.” These actions will likely lead to the courts deciding upon
the constitutionality of banning same-sex marriage under the equal
protection clause of the Fourteenth Amendment.

In the years prior to Windsor, more than 30 states enacted laws
that proscribe same-sex marriage by either statute or constitutional
amendment.® Based on these state laws, some scholars argued that

a state that prohibits same-sex marriage could challenge a same-sex
immigration petition on the theory that recognizing it violates the
public policy of the state by disregarding the express will of the peo-
ple.? While such a challenge to same-sex benefits would have likely
failed in the courts, same-sex couples might have suffered under the
inaction of the administration and held up federal benefits during
adjudication. While states have not interfered in granting immigration
benefits to same-sex couples, Louisiana, Mississippi, Oklahoma, and
Texas have staked their turf in opposition to Windsor by denying
benefits to same-sex National Guard spouses on state-run bases.!’
While this opposition is significant, those spouses may obtain benefits
at federally run bases within those states.!!

Marriage Recognition Under U.S. Immigration Law

Immigration law has historically depended upon, and still depends
upon, state family laws in determining familial relationships, includ-
ing marriage.'? The Immigration and Nationality Act (INA) does not
define either marriage or spouse.'® Case law has held for many years
“that there is no Federal definition of marriage and that the validity
of a particular marriage is determined by the law of the State where
the marriage was celebrated.”* In 1982, in denying a same-sex cou-
ple benefits under the INA, the Ninth Circuit explained in Adams v.
Howertor that a valid marriage under state law is a necessary—but
not sufficient—condition for determining that a particular marriage
is valid for the purposes of immigration law.!> For example, the INA
expressly provides that neither unconsummated proxy marriages nor
marriages entered into for the purpose of evading immigration laws
can confer immigration benefits.'%

The enactment of DOMA barred same-sex marriages from recogni-
tion under federal law without any reasonable justification, and lower
courts and the executive branch began to question this policy. Many
types of immigration petitions and applications require a marital re-
lationship to obtain benefits, including an applicant-beneficiary for a
family-based immigrant visa (e.g., spousal petition or sponsorship of a
step-child by a step-parent),'” recognition as an applicant or qualify-
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ing relative for a waiver of inadmissibility or removability (previously
referred to as deportation),'® and derivative status as a spouse of an
individual obtaining nonimmigrant status or permanent residence
through any channel.' DOMA prevented the federal government from
recognizing otherwise valid same-sex marriages. Because the decision
in Windsor eliminated DOMA’s prohibition on federal recognition of
same-sex marriages, it allows the agencies that handle immigration
matters to recognize same-sex marriages for immigration benefits.?’
Immigration law clearly provides that a validly celebrated marriage
in one state must be recognized in another. Without DOMA, it is clear
that same-sex couples living in states that prevent them from marry-
ing may marry elsewhere, and the U.S. citizen or permanent resident
may file a petition in the state of domicile.?*

The BIA Limited the Applicability of DOMA and the Attorney General
Questioned Its Ongoing Validity

In 2002, the Board of Immigration Appeals (BIA) held that
Congress’ intent in DOMA was limited to prohibiting same-sex couples
from marrying; hence, a marriage between a transgendered person and
someone of the opposite gender (thus, a heterosexual marriage) could
confer immigration benefits.?* In analyzing DOMA, the BIA also con-
cluded that Congress did not intend to overrule established case law
that the “regulation of marriage is almost exclusively a State matter.”

More generally, in February of 2011, the executive branch
announced it would no longer defend the constitutionality of DOMA
in federal courts where it could subject the act to heightened scrutiny
for creating a classification based on sexual orientation.?* Advocates
then took up the defense of DOMA* and gave rise to the Supreme
Court granting certiorari to cases such as Windsor and Perry.

In April 2011, Attorney General Eric Holder exercised a rarely
used power to vacate a decision of the BIA in Matter of Dorman.?
In that case, the law mandated Dorman’s deportation unless he could
show that his U.S. citizen or permanent resident spouse would suffer
exceptional and extremely unusual hardship under 8 USC § 1229b. The
immigration judge ordered Dorman’s removal, but because Dorman
and his partner were engaged in a civil union, Attorney General Holder
took the extraordinary step of ordering the BIA to make findings as to:

1) Whether respondent’s same-sex partnership
or civil union qualifies him to be considered a
“spouse” under New Jersey law; 2) whether,
absent the requirements of DOMA, respondent’s
same-sex partnership or civil union would qual-
ify him to be considered a “spouse” under the
Immigration and Nationality Act; 3) what, if any,
impact the timing of respondent’s civil union
should have on his request for that discretion-
ary relief; and 4) whether, if he had a “qualifying
relative,” the respondent would be able to satisfy
the exceptional and extremely unusual hardship
requirement for cancellation of removal.?”

With Dorman, the administration signaled its expanding view
of what constitutes immediate family for immigration purposes by
asking the courts to examine a same-sex relationship in the context
of marital relationships.?® At the same time as Dorman, reports of
similar types of inquiries, as to the bona fides of same-sex marriages,
were being undertaken in I-130 denials appealed to the BIA.2
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In October 2012, in the context of prosecutorial discretion,
Immigration and Customs Enforcement (ICE) issued a memo express-
ly including long-term lesbian, gay, bisexual, and transgendered
(LGBT) relationships in the “family factor” used to assess whether
or not an unauthorized individual is a priority for deportation or war-
rants an exercise of discretion.*® In spite of DOMA, the Department
of Homeland Security (DHS) had ordered its prosecutors to begin to
recognize both married and committed gay couples as families, thus,
opening the door for advocates to argue that clients in deportation
proceedings who are in committed same-sex relationships with U.S.
citizens should be able to use the relationship as a positive factor in a
request for prosecutorial discretion.

Decisions by the administration to allow same-sex spouses and
long-term partners to qualify as families under its prosecutorial dis-
cretion guidelines opened the door for U.S. citizens to file I-130 peti-
tions for their same-sex spouses so that the noncitizen spouses could
apply for work authorization in the United States and be in a period of
authorized stay.®' In 2011, U.S. Citizenship and Immigration Services
(USCIS) stated that it could not approve these petitions as a matter
of law but that it was willing to look at the specific facts of a same-sex
relationship for discretionary purposes.*

DOS Recognized and Afforded Partners of Nonimmigrant Visa
Holders the Opportunity to Live with Their Partner in the United
States

In 2001, just five years after DOMA, the Department of State (DOS)
issued a cable to “remind” consular posts that they may grant visas to
the cohabitating partner of a long-term nonimmigrant to the United
States.?® The B-2 visa, often referred to as a temporary visitor visa,
could be issued to the partner of a diplomat, student, foreign worker,
and intracompany transferee, and “there is no absolute limit on the
maximum length of stay available in B-2 status.” The DOS explained
that this position was consistent with the prior practice of allowing
elderly parents to accompany nonimmigrant visa holders, reasoning
that the accompanying family member’s purpose is simply to accom-
pany the principal alien, not to live in the United States.*® While DOS
has clearly announced that a same-sex spouse is now eligible for the
applicable derivative visa, e.g., H-4 for the same-sex spouse of an H-1B,
it is likely that the 2001 cable would still govern issuance of a B-2 visa
for a cohabitating partner for a nonimmigrant spouse.

DOS Sought Recognition Abroad for the Same-Sex Partners of Its
Diplomatic Employees

In the context of foreign service officers, DOS not only recognizes
same-sex partners of those posted from a foreign nation to the United
States, but also desires foreign governments to recognize the same-
sex partners of U.S. citizen officers.?*® Even before the Court’s decision
in Windsor, DOS amended the definition of “immediate relatives”
of an “ambassador, public minister, or career diplomatic or consular
officer,™" to recognize domestic partners of those foreign officers. In
the Foreign Affairs Manual, it then explicitly explained that the term
“domestic partner” includes a same-sex partner.®® Thus, the same-sex
partner of a foreign officer is eligible for derivative status as an imme-
diate relative of the primary visa applicant.

The inherent irony in seeking recognition of same-sex partners
for U.S. Foreign Service officers, while not recognizing those unions
for benefits under the INA, demonstrated once again the untenable
position of DOMA.



Immigration Benefits After the Court Struck Down § 3 of DOMA
USCIS Director Alejandro Mayorkas announced at the American
Immigration Lawyers Association (AILA) conference in June 2013,
that since February 2011, USCIS has kept a list of all denied I-130
petitions filed by same-sex couples, and it is now prepared to act on
these denials. On June 28, 2013, USCIS approved its first I-130 peti-
tion filed by a same-sex married couple in Florida.?* The holding in
Dorman, along with recent prosecutorial discretion policies, and the
statement from then Secretary Janet Napolitano after the decision
in Windsor,? gives hope that in states that do not recognize same
sex marriage, DHS will consider long-term partnerships as a factor in
discretionary decisions, such as cancellation of removal.

On July 17, 2013, the BIA issued a precedent decision explicitly
stating that a valid same-sex marriage performed anywhere would
be considered a marriage for the purposes of immigration law.*! As
practitioners, it is necessary to review the totality of evidence that
establish the bona fides of the marriage in a family-based marriage
petition for a same-sex spouse. This is particularly true in states that
do not recognize the marriage, as it will be more difficult to present
evidence, such as insurance beneficiary documentation, that the cou-
ple is holding themselves out as married if state laws do not permit
them to share basic elements of marriage, such as health insurance
or jointly filed taxes.

DOS, the same agency that sought recognition of the same-sex
marriages of its employees posted abroad, announced on August 2,
2013, that same-sex marriages would be recognized for immigration
benefits at its 222 consular posts worldwide, regardless of whether
the country of residence permits same-sex marriage.** As with family-
based marriage petitions, when filing K-1 (fiancé/fiancée) petitions
on behalf of U.S. citizens residing in states that prohibit same-sex
marriage, it might be necessary to include additional evidence, such
as a statement detailing where the parties plan to marry if the fiancé/
fiancée is issued the visa to enter the United States. ©
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