by Ilana Haramati

The Future of Class Arbitration:
Lessons from Oxford Health Plans LLC v. Sutter

arlier this year, the U.S. Supreme Court decid-
ed Oxford Health Plans LLC v. Sutter (Oxford
Health), permitting an arbitration dispute between
John Sutter, and Oxford Health Plans LLC (Oxford)
to proceed on a class-wide basis.!

The question before the Court in Oxford Health was whether
the arbitrator, in deciding that the parties’ contract permitted
class-wide arbitration, “exceeded [his] powers” under the Federal
Arbitration Act (FAA) § 10(a)(4), permitting the Court to vacate
the arbitrator’s decision.? Implicitly, this question turned on the
degree of contractual clarity required to permit class-wide arbitra-
tion.? This article examines Oxford Health and what light, if any, it
sheds regarding class-wide arbitration in the future.

Legal Background

In 2010, the Supreme Court decided Stolt-Nielsen v. AnimalFeeds
(Stolt-Nielsen),* in which it sought to answer whether “imposing
class arbitration on parties whose arbitration clauses are ‘silent’ on
that issue is consistent with the Federal Arbitration Act.”

The arbitration clause in Stolt-Nielsen was ambiguous on the
issue of class arbitration; it neither permitted nor prohibited it. The
clause did not even mention class arbitration.®

When the Stolt-Nielsen plaintiff AnimalFeeds served the defendant
Stolt-Nielsen with a petition for class arbitration, the parties entered
into a supplemental agreement that they would submit the class
arbitration question “to a panel of three arbitrators who were to ‘fol-
low and be bound by Rules 3 through 7 of the American Arbitration
Association’s Supplementary Rules for Class Arbitrations (as effective
Oct. 8, 2003).™ The parties also stipulated that the agreement was
“silent” on the question. This so-called “Silence Stipulation” meant that
the parties had not reached an agreement regarding class arbitration.

The arbitrators, taking guidance from similar arbitration cases,
permitted class arbitration, but stayed the arbitration so that Stolt-
Nielsen could seek judicial review.®

Focusing on the Silence Stipulation, the majority in Stolt-
Nielsen vacated the arbitrator’s decision allowing class arbitration.
Because “arbitration is a matter of consent,” and because according
to the Court’s interpretation the Silence Stipulation meant that the
parties had not reached an agreement regarding class arbitration,
the Court held that class arbitration was precluded in that case.’

After Stolt-Nielsen, it seemed that a clear statement was neces-
sary for class arbitration. Many courts and commentators interpret-
ed Stolt-Nielsen “as all but sounding the death knell for class-wide
... arbitration.”?

Oxford Health v. Sutter

The Court’s recent decision in Oxford Health, refusing to vacate
an arbitrator’s decision to permit class arbitration based on a simi-
larly inexplicit clause, appears to point in a different direction. Did
Oxford Health effectively revive class-wide arbitration by clarifying
the standard under the FAA’s § 10(a)(4) for vacating arbitrators’
decisions to permit class-wide arbitration?

In Oxford Health, plaintiff Sutter filed suit against Oxford in New
Jersey state court on behalf of a putative class for breach of contract
and violation of numerous state laws. Based on their contract’s arbi-
tration clause, Oxford successfully moved to compel arbitration.!!

Once in the arbitral forum, the parties agreed to submit to the
arbitrator the question of whether their contract permitted class
arbitration. The arbitrator ruled, looking at the contract’s broad and
inconclusive language, that the contract did permit class arbitration.!?

The contract’s arbitration clause read as follows:

No civil action concerning any dispute arising
under this Agreement shall be instituted before
any court, and all such disputes shall be sub-
mitted to final and binding arbitration in New
Jersey, pursuant to the rules of the American
Arbitration Association with one arbitrator.'?
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This clause, as the arbitrator interpreted it, required arbitration in
“the same universal class of disputes” as would ordinarily be brought
as “civil actions” in court. In other words, the “intent of the clause” was
“to vest in the arbitration process everything that is prohibited from
the court process.” Thus, because class action would plainly be one of
the possible forms of civil action that could be brought in a court,” the
arbitrator found that “on its face, the arbitration clause...expresses the
parties’ intent that class arbitration can be maintained.”*

Seeking to escape the arbitrator’s ruling,'® Oxford filed a motion
in federal district court arguing that the arbitrator had exceeded his
powers under § 10(a)(4) of the FAA ' The district court denied the
motion, and the Third Circuit affirmed.'?

While the arbitration proceeded, the Supreme Court decided
Stolt-Nielsen v. AnimalFeeds.'® In the wake of Stolt-Nielsen,
Oxford requested that the arbitrator reconsider his class arbitration
decision. Upon reconsideration, however, the arbitrator found that
Stolt-Nielsen did not affect his ruling.*?

Oxford again returned to federal court in an attempt to vacate
the arbitrator’s decision. The district court denied Oxford’s motion,
and the Third Circuit affirmed, holding that “the task of an arbitra-
tor is to interpret and enforce a contract. When he makes a good
faith attempt to do so, even serious errors of law or fact will not
subject his award to vacatur....”® Thus, because the “the arbitrator
endeavored to interpret the parties’ agreement within the bounds
of the law,”! the Third Circuit found that the arbitrator had not run
afoul of the FAA and declined to unseat the arbitrator’s decision.
The Supreme Court granted certiorari.

A unanimous Supreme Court refused to vacate the arbitrator’s
decision to permit class arbitration. In its opinion, the Court took
care to distinguish the case from Stolt-Nielsen, characterizing its
Stolt-Nielsen decision as holding,

that a party may not be compelled under the
FAA to submit to class arbitration unless there is
a contractual basis for concluding that the party
agreed to do so. The parties in Stolt-Nielsen had
stipulated that they had never reached an agree-
ment on class arbitration. Relying on §10(a)(4),
we vacated the arbitrators’ decision approving
class proceedings because, in the absence of
such an agreement, the arbitrators had simply
imposed their own view of sound policy.*

The Court emphasized the Oxford Health parties’ agreement to
submit the question of class arbitration to the arbitrator, and the
arbitrator’s interpretation of the contract in making the decision.

Distinguishing Oxford Health from Stolt-Nielsen

The contrast between Stoli-Nielsen, and Oxford Health,
explained the Court, “is stark.” In Stolt-Nielsen, the arbitrator
did not—and could not—construe the parties’ agreement, because
the Silence Stipulation stated that they had reached none. But in
Oxford Health, the arbitrator’s decision to permit class arbitration
was based on an exegesis of the parties’ contract.

Thus, elaborated the Court, in Stolt-Nielsen the arbitral panel
exceeded its powers by imposing class arbitration on the parties
without regard to the parties’ agreement, and the Court could
vacate the arbitral decision pursuant to § 10(a)(4). However,

because in Oxford Health the arbitrator based his decision on the
parties’ agreement, the Court could not vacate the decision under
§ 10(a)(4).2* A stark contrast indeed. Or is it?

Although in Oxford Health, the Court characterized the differ-
ences between the two cases as dramatic, the difference in their
material facts is slight, and focusing on those differences could even
be called formalistic.

Both Stolt-Nielsen, and Oxford Health considered whether
arbitrators had exceeded their authority within the meaning of
§ 10(a)(4) of the FAA—a narrow review—in permitting class-wide
arbitration. Both concerned arbitration clauses that did not directly
address the question of class arbitration. And, in both cases, the
parties stipulated that the arbitral body would determine whether
the arbitration clause permitted class arbitration.?

The principal distinction between the two cases is that in Stolt-
Nielsen the parties’ supplemental agreement included a stipulation
that the arbitrators should decide the question of class arbitration
and the additional Silence Stipulation.?®At first blush, this distinc-
tion seems quite significant. After all, the Court in Stolt-Nielsen
used the Silence Stipulation as a primary basis for deciding that the
arbitrators exceeded their authority in permitting class arbitration.
Reasoning that because the parties agreed that the contract was
“silent” on the class arbitration question, and because the arbitra-
tors’ authority was confined to the parties’ agreement, they did not
have authority to decide the class arbitration question.?

However, the Silence Stipulation’s significance in distinguishing
the two cases may not pass muster upon closer inspection—for at
least two reasons. First, according to the Supreme Court, the Silence
Stipulation makes the supplemental agreement in Stolt-Nielsen
internally contradictory. In agreeing to submit the class arbitration
question to the arbitral panel, the parties affirmatively granted the
arbitrators authority to decide the class question. But stipulating that
the clause was “silent” on the class question, the parties in their sup-
plemental agreement removed the question of class arbitration from
the arbitrators’ purview. Thus, based on the Court’s reading of the
Silence Stipulation, the Stoli-Nielsen parties’ supplemental agree-
ment gave the arbitral panel authority to decide the class arbitration
question, while simultaneously revoking that authority.

Second, the Stoli-Nielsen opinion itself belies the Silence
Stipulation’s significance in differentiating the two cases. The
Court in Stolt-Nielsen found that the Silence Stipulation placed the
question of class arbitration outside the scope of the arbitrators’
authority, which extended only as far as the parties’ agreement.
Nonetheless, the Court additionally examined the arbitrators’ rea-
soning to find that the panel exceeded its authority.?® One might
wonder—if the arbitrators did not have authority to decide the
question, why would their reasoning matter??

If the difference between the two cases—Stoli-Nielsen’s Silence
Stipulation—is relatively slight, and nonetheless their results
diverge, then Oxford Health may have done little to clarify class
arbitration’s contours. The contractual prerequisite for class arbitra-
tion remains unclear, and the outcome of judicial challenges to class
arbitration under § 10(a)(4) of the FAA remains unpredictable,
even in factually similar cases.

Class-Wide Arbitration After Oxford Health
As previously discussed, the Silence Stipulation’s importance
in controlling the divergent outcomes in Stolt-Nielsen and Oxford



Health is questionable. We are therefore left with the reality that
these two cases were substantially similar. And, nonetheless, in one
the arbitrators were adjudged to have “abandoned their interpretive
role,” whereas in the other the Court found that the arbitrator’s
decision was firmly rooted in the contract.?

So what, then, does Oxford Health clarify? Unfortunately,
perhaps not much. The Court in Oxford Health did stress that
the arbitrator’s opinion did not “exceed[] [his] authority” under
the deferential FAA standard because he based his decision in the
parties’ agreement. So arbitrators can take home the message that
they should explicitly base their class arbitration decisions in the
contract under scrutiny.

However, Oxford Health leaves us no closer to understanding
the contours of applying § 10(a)(4) of the FAA to class arbitration
questions. How explicit the contract must be to support class arbi-
tration remains unclear.?? Practically, because the law is unclear,
parties wishing to ensure that class arbitration will be available in
the event of a dispute should include an explicit class arbitration
provision in their contract. ©
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