Immigration Update

by Alicia Triche

The Difficult Case of Edward Snowden Highlights the
Political Perils of Refugee Law

On Aug. 1, 2013, Russia granted one-year asylum
status to U.S. citizen Edward Snowden, whose case by then was
very well known. For almost two months, the U.S. and international
media had carried riveting stories of Snowden’s plight, starting with
his exposure of extremely sensitive, high-level information regard-
ing the practices of the National Security Administration and other
agencies. As it turned out, Snowden had been the exclusive source
behind several articles in The Guardian—articles exposing large-
scale U.S. data-mining techniques in which cell phone and e-mail
transmission records were secretly monitored on a massive scale.!
Snowden, who gave up a well-paying position in Hawaii to make his
disclosure, had initially fled to Hong Kong, but later became stuck
for some time at a Moscow airport when the United States revoked
his passport and demanded his return.

In the United States, Snowden now stands charged under several
provisions of U.S. criminal law, including theft of government prop-
erty under 18 U.S.C. § 641, unauthorized communication of national
defense information under 18 U.S.C. § 793(d), and willful com-
munication of classified communications intelligence information
under 18 U.S.C. § 798(a)(3).2 The official U.S. position is that, far
from being a human rights defender, Snowden is a common crimi-
nal—someone who “broke the law and has to be held accountable.”

In Russia, Snowden has now been granted the status of refugee.
That dichotomy highlights one of the most well-traversed legal
questions in modern immigration law: Exactly who ¢s a refugee? As
with any asylum application, the decision is ultimately in the eye
of adjudicator, who is tasked with the important duty of properly
determining the legal confines of the “refugee” definition.* As dis-
cussed below, the Snowden case raises fascinating issues regarding
that definition, particularly regarding the nature of persecution,
nexus, and political opinion.

Article 1A(2) of the United Nations Convention Relating to the
Status of Refugees,” which is commonly referred to as the CSR or
the Refugee Convention, defines “refugee.” The CSR was drafted
in the aftermath of the atrocities of World War II and as part of
the initial birth of international human rights law. It resulted from
a collective, long-term effort—an “expression of conviction by the
comity of nations”>—which was designed from the start with both

refugee and state protection in mind. Indeed, the definition of
“refugee” passed through several hoops before reaching its final
form, ending ultimately with unanimous approval at a Conference
of Plenipotentiaries in Geneva in July 1951.7 A convention refugee
is a person who, “owing to well-founded fear of being persecuted
for reasons of race, religion, nationality, membership in a particular
social group or political opinion...is unable or...owing to such fear,
is unwilling to return” home.® The U.S. definition, found at 8 U.S.C.
§ 1101(a)(42),° is substantially similar to the CSR, and, according to
the Supreme Court, should be interpreted consistently with interna-
tional law whenever our own law so permits.!’

Under refugee law, the threshold question is whether Snowden
deserves to apply. Article 1F of the CSR (reflected at 8 U.S.C. §
1158(b)(2)) describes numerous circumstances under which treaty
drafters believed an application was undesirable—in essence, not
deserving of refugee protection.!! One of those is the commission,
at home, of a “serious non-political crime.”? Goodwin-Gill and
McAdam recount the unverified view of the late Altle Grahl-Madsen
that this category may have been originally designed to include
simple “fugitives from justice,” but no longer is restricted to that
criteria.’® In the United States, the Board of Immigration Appeals
instructs in Matter of E-A- that an assessor “should balance the
seriousness of the criminal acts against the political aspect of the
conduct” to determine whether a crime was both serious and non-
political.4

The next question would be whether the government acts that
Snowden fears constitute persecution. Broadly speaking, persecu-
tion is defined as the infliction of “suffering or harm” that is severe
enough to warrant refugee protection.!” In the United States and
other countries, application of the persecution standard has varied
widely, but it is generally accepted that torture, severe beating, and
extrajudicial killing fit the bill. Thus, if what Snowden claimed dur-
ing his June 9, 2013, video interview is demonstrably true—that is,
that the CIA could be planning to render him or have him killed—
that would certainly constitute an act of persecution. If his sentence
is disproportionate, Snowden might also have a claim; indeed, in
Europe (though not in the United States), infliction of the death
penalty is explicitly considered persecution.'® Even simply enforcing
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domestic law is sometimes considered persecution—if that law is
believed unjust.'” For example, at U.S. statutory law, enforcement of
China’s one-child policy, if feared, is a grounds for refugee status.'®
However, in most cases, the enforcement of state law is considered
to be a sovereign right, and an applicant who seeks relief based
upon it is said to fear “prosecution versus persecution.” Professor
Geoff Gilbert, who edits the Imternational Journal of Refugee
Law, has publically stated his firm opinion that Snowden falls in
this category.?

If the acts he fears are held to constitute persecution, then
Snowden would next have to demonstrate said persecution would
be on account of a protected grounds—which, in his case, might
be either particular social group® or political opinion. In 2011, the
Board of Immigration Appeals ruled that “[o]pposition to state cor-
ruption” may indeed constitute a “political opinion.”' Likewise, in
a highly persuasive opinion, the Ninth Circuit recently held that
“the whistle blowing doctrine extends to an asylum petitioner who
faces retaliation from a notorious criminal who is protected by cor-
rupt government officials.”?* There really can be little doubt that
Snowden has expressed the very public and, in essence, very politi-
cal opinion that U.S. surveillance policies are unjust. His difficulty
lies in demonstrating that U.S. prosecution for theft and espionage
is based upon those grounds, and, as noted above, that the prosecu-
tion would contain a disproportionate penalty or other characteris-
tics morally egregious enough to constitute persecution.

When considered as an application of the refugee definition,
Russia’s final decision seems to indicate an opinion that, even
though Snowden’s disclosures were crimes, the discretionary act
of criminally prosecuting him amounts to persecution under the
circumstances. The New York Times reported that a member of
Russian parliament described Snowden as “a human rights defend-
er, who speaks for the rights of millions and millions of people all
over the world.” As indicated above, there is certainly precedent
for considering enforcement of the law to be persecution; but, in the
United States at least, that decision is usually made when the law
itself is considered to be unjust. Of course, from the U.S. standpoint,
Snowden is a severe threat to national security, which is another
grounds for denying refugee status under the convention.?* But even
when security is not such a strong consideration, refugee law can
often prove vulnerable to its political context. ©®
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