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Following maternity leave, a woman returning to the 
workplace must find a balance between the needs of her family and 

the requirements of her job. Many working mothers of infants and 

toddlers face the additional challenge of continuing breastfeeding 

in their workplace environment. Although the American Academy 

of Pediatrics recommends exclusive breastfeeding until a child is 6 

months of age and continued breastfeeding until 1 year, this is a chal-

lenge for women who are often medically released to work six weeks 

postpartum.1 Further, the Family and Medical Leave Act (FMLA) only 

provides for 12 weeks of unpaid leave for the birth of a child. Women 

who work for employers not subject to FMLA have no federally guar-

anteed maternity leave.2 While historically federal law has afforded 

little protection for breastfeeding mothers in the workplace, the 2010 

Patient Protection and Affordable Care Act (PPACA) includes a num-

ber of provisions designed to facilitate breastfeeding, such as required 

break times for working mothers to express breast milk through the 

child’s first year of life. Although the PPACA advances breastfeeding 

as a policy matter, many working mothers do not fall within its provi-

sions, current enforcement mechanisms do not address violations in 

a timely manner, and private causes of action for lactating women 

under federal law are severely limited.3

Human milk production works on a supply-and-demand basis: 

the more a baby feeds, the more milk a woman produces.4 As such, 

when a breastfeeding woman is separated from her child during the 

workday, she must express milk about as often as her child would 

feed to maintain her supply.5 For younger babies, this requires 

expression every two to three hours; once a baby begins eating 

solid foods, the number of sessions may decrease.6 Failure to timely 

express milk can result in a decrease in supply, discomfort for the 

mother, and potential infection.7

Prior to the enactment of the PPACA, federal courts largely 

rejected any legal protections for lactating women under Title VII of 

the Civil Rights Act of 1964, including as amended by the Pregnancy 

Discrimination Act (PDA), and the Americans with Disabilities 

Act (ADA). In Martinez v. NBC, Inc. and MSNBC, Inc., the U.S. 

District Court for the Southern District of New York considered 

and rejected on summary judgment the claims of Alicia Martinez, 

an MSNBC producer who resigned 10 months after returning from 

maternity leave. After her resignation, Martinez filed a charge with 

the Equal Employment Opportunity Commission (EEOC) alleging 

that, “MSNBC had ‘failed to provide [her] with a safe, secure, sani-

tary and private area to pump breast milk’ and that her complaint 

to human resources was followed by a course of retaliatory conduct 

including verbal harassment, schedule changes, and the demotion 

to associate producer.”8 She included claims for, inter alia, ADA 

discrimination and retaliation, and disparate treatment discrimina-

tion and retaliation under Title VII.9 Embracing the explanation of 

a sister court that “it is simply preposterous to contend a woman’s 

body is functioning abnormally because she is lactating,” the court 

dismissed all ADA claims.10 The court also rejected Martinez’s sex-

plus discrimination claim under Title VII, concluding that “men are 

physiologically incapable of pumping breast milk, so plaintiff cannot 

show that she was treated less favorably than similarly situated 

men” and that breast milk pumping did not place her in a protected 

class.11 Finally, it dismissed her Title VII retaliation claim, finding 

that breast milk pumping “is not an employment practice covered 

by Title VII.”12

Claims brought specifically under the PDA met a similar fate.13 

As the U.S. District Court for the Southern District of Texas noted, 

“Lactation is not pregnancy, childbirth, or a related medical condi-

tion. [Plaintiff] gave birth on December 11, 200[8]. After that day, 

she was no longer pregnant and her pregnancy-related conditions 

ended,” concluding, “Firing someone because of lactation or breast-

pumping is not sex discrimination.”14

The courts rejected PDA claims even where a woman demon-

strated that breastfeeding was medically necessary for her infant. 

In Wallace v. Pyro Mining Company, Martha Wallace sought a 

six-week extension of maternity leave, after her six-week-old infant 

refused to take a bottle. When her employer refused the request, 

Wallace did not return to work and was discharged. Considering the 

PDA, the U.S. District Court for the Western District of Kentucky 

stated, “[W]hile it may be that breast-feeding and weaning are natu-

ral concomitants of pregnancy and childbirth, they are not ‘medical 

conditions’ related thereto” and concluded that “Nothing in the 
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Pregnancy Discrimination Act, or Title VII, obliges 

employers to accommodate the child-care concerns of 

breast-feeding female workers by providing additional 

breast-feeding leave not available to male workers.”15 

Similarly, in McNill v. New York City Department 

of Correction, et al., the U.S. District Court for the 

Southern District of New York concluded that a condi-

tion of the child (in this case, a cleft palate and lip that 

necessitated breastfeeding) was not within the PDA: 

“Conditions related to pregnancy or childbirth would 

directly involve the condition of the mother. … The 

fact that children are born without cleft palates and 

lips demonstrates that whatever biological mechanism 

is the cause of this unfortunate condition, it is not the 

condition of being pregnant.”16

There is some indication, however, that courts 

may be ready to reconsider the applicability of extant 

federal employment laws to lactation. In Equal Employment 

Opportunity Commission v. Houston Funding, II, Ltd., et al., the 

EEOC brought suit on behalf of Donnicia Venters, whose employ-

ment was terminated following her maternity leave. Throughout 

her leave, Venters kept in regular contact with her employer. At 

one point, she informed her supervisor that she was breastfeed-

ing and asked to use a breast pump at work. When the supervisor 

presented this request to a partner at the company, the partner 

“responded with a strong ‘NO. Maybe she needs to stay home 

longer.’”17 When Venters was released to return to work, she again 

asked for a room to pump milk and was immediately informed that 

her position had been filled; her termination letter noted that she 

was discharged for job abandonment.18 Reversing the district court 

decision and remanding the case for trial, the U.S. Court of Appeals 

for the Fifth Circuit concluded that, “lactation is a related medical 

condition of pregnancy for purposes of the PDA. Lactation is the 

physiological process of secreting milk from mammary glands and 

is directly caused by hormonal changes associated with pregnancy 

and childbirth.”19 Notably, the court commented that “the issue here 

is not whether Venters was entitled to special accommodations—at 

the time, she was not entitled to special accommodations under 

Title VII—but, rather, whether Houston Funding took an adverse 

employment action against her, namely, discharging her, because 

she was lactating and expressing milk.”20

While Houston Funding may represent a shift in the recognized 

scope of Title VII and the PDA, it currently stands in contrast to 

cases concluding that federal employment laws afford little—if 

any—protection to breastfeeding mothers in the workplace.

On March 23, 2010, President Barack Obama signed the PPACA 

which, inter alia, amended Section 7 of the Fair Labor Standards 

Act (FLSA) to mandate break time for lactating mothers. Under 

the PPACA, employers are required to provide “reasonable break 

time for an employee to express breast milk for her nursing child 

for 1 year after the child’s birth each time such employee has need 

to express the milk.”21 Employers must also provide “a place, other 

than a bathroom, that is shielded from view and free from intrusion 

from coworkers and the public, which may be used by an employee 

to express breast milk.”22 While the space does not have to be spe-

cifically dedicated to a nursing mother’s use, it must be available 

when needed.23 Women need not be compensated during breaks to 

express breast milk, except that a lactating woman using a regularly 

compensated break for this purpose must be compensated in the 

same way other employees are compensated for such break time.24 

If the break time is uncompensated, the mother must be relieved of 

all duties during the break, or else it may be deemed compensable.25 

The federal statute does not pre-empt any more favorable provi-

sions under state law.26

However, the PPACA’s break time provision is limited in its 

applicability. The act amended Section 7 of the FLSA, which per-

tains to, inter alia, maximum hours in a given workweek and over-

time compensation. The break time provision only protects women 

who are not exempt from this section’s requirements. Accordingly, 

nursing mothers classified as exempt are not entitled to break time 

or space to express breast milk. This leaves a significant portion 

of working women unprotected under the federal law. Further, 

employers with fewer than 50 employees are exempt if compliance 

would impose an undue hardship.27

While the PPACA is a positive step toward supporting breast-

feeding mothers in the workplace, remedies for any violation are 

severely limited rendering its protections illusory. In Salz v. Casey’s 

Marketing Company, Stephani Salz sued her former employer 

alleging a direct violation of the PPACA’s requirement for a secure, 

private place to express breast milk. Although the employer desig-

nated the convenience store’s office as an appropriate place, Salz 

discovered an operating video camera in the office. Salz alleged that 

the employer refused to disable the camera, instead suggesting that 

she put a plastic bag over it. Uncomfortable with this situation, Salz 

was inhibited in her ability to express milk, resulting in a noticeable 

decline in her supply. Thereafter, Salz was reprimanded for alleged 

performance issues, and she ultimately resigned. 

In dismissing Salz’s PPACA claim, the U.S. District Court for the 

Northern District of Iowa explained that, “[s]ince Section 207(r)(2) 

provides that employers are not required to compensate employees 

for time spent express milking, and Section 216(b) [the enforcement 

provision for Section 7 of the FLSA] provides that enforcement of 

Section 207 is limited to unpaid wages, there does not appear to be 

a manner of enforcing the express breast milk provisions.”28 Rather, 

Salz’s sole remedy was to file a claim with the Department of Labor, 

which could then seek injunctive relief in federal court.29

Notably, the Salz court did recognize the viability of an FLSA 

retaliation claim: “Though Section 216(b) clearly limits a plaintiff 

claiming a direct violation of Section 207(r) to unpaid wages, Section 
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215(a)(3) provides for a separate cause of action with separate rem-

edies should an employer ‘discharge or in any other manner discrimi-

nate against’ the employee ‘because such employee has filed any com-

plaint … under or related to’ the [FLSA], including the express breast 

feeding provision. In other words, once an employer discriminates or 

discharges an employee in relation to an employee’s complaint about 

the employer’s express breast feeding policy, they have violated not 

only Section 207(r) but also Section 215(a)(3).”30

The U.S. District Court for the District of Colorado similarly 

addressed the recovery option in Falk v. City of Glendale. The 

court theorized that lactation-related claims could be viable under 

Title VII and the PDA. Katie Falk, a 911 dispatcher, was not afforded 

a private space and was unable to take necessary breaks to express 

milk, resulting in soiled clothing and three breast infections. Despite 

multiple complaints to her supervisors of these difficulties, Falk 

allegedly received no accommodations or other relief. Although dis-

missing the case on its particular facts, the Falk court posited that, 

“A plaintiff could potentially succeed on a [Title VII] claim if she 

alleged and was able to prove that lactation was a medical condition 

related to pregnancy, and that this condition, and not a desire to 

breastfeed, was the reason for the discriminatory action(s) that she 

suffered.”31 Further, “[i]f lactation is a natural consequence of preg-

nancy, then expressing milk is equivalent to any other involuntary 

bodily function. Therefore, if other coworkers were allowed to take 

breaks to use the restroom while lactating mothers were banned 

from pumping, discrimination might exist.”32 

While Falk and Salz provide a road map for potential future 

claims based upon a failure to accommodate a woman’s need to 

express milk, significant questions remain regarding damages that 

may be available for violations. In the case of retaliation, damages 

may be quantified based on the employee’s lost wages or benefits. 

However, where an employer refuses to permit adequate breaks or 

provide an appropriate space, the employee arguably suffers no lost 

wages. Further, there is no provision for compensation for any loss 

of milk supply or impact on the child, to the extent such damages 

could even be quantified. 

Additionally, there does not appear to be any mechanism to 

timely address violations of the break time provision aside from a 

complaint to the Department of Labor. In the absence of any direct 

cause of action, it is unlikely a woman could independently obtain 

injunctive relief to immediately alleviate an employer’s interference 

with her need to express milk.

On Aug. 1, 2011, Rep. Carolyn B. Maloney (D-N.Y.) and Sen. Jeff 

Merkley (D-Ore.) introduced the Breastfeeding Promotion Act of 

2011 (H.R. 2758; S. 1463).33 This legislation would have amended 

Title VII to include breastfeeding and expression of milk as protect-

ed conduct under the PDA and expanded the break time provision 

under the FLSA to include women classified as “exempt.”34 The bill 

never made it out of committee.

While significant strides have been made in the past decade to 

support the needs of breastfeeding women in the workplace, few legal 

protections currently exist under federal law. Claims under the ADA, 

Title VII, and the PDA have largely failed based on the courts’ find-

ings that lactation is not a covered activity or condition. Although the 

PPACA guarantees break time and an appropriate space for breast-

feeding mothers to express milk, these provisions are not available 

to all women. Further, a woman’s options for redress under federal 

law may be limited to (1) a retaliation claim under the FLSA in which 

wages are likely not recoverable or (2) a complaint to the Department 

of Labor, which may seek injunctive relief. 

Given the gaps in legal protection, employers remain the key to 

supporting breastfeeding mothers in the workplace. It is imperative 

to educate employers on the benefits and mechanics of breastfeed-

ing and provide them with the information and tools necessary to 

develop policies that facilitate breastfeeding.35 By working together, 

employer and employee can foster an environment where a breast-

feeding mother can balance her career and her family. 
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