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The buzz word “experiential” can be heard throughout
legal education, and while some argue the concept is
revolutionary, others label it as a trend with an inevitable
sunset.! This article discusses various curricula that have
effectively incorporated “experiential education” without
replacing the foundation of the Socratic method.
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or Is It Time for Legal
Education to Take Flight?

xperiential education, also known as

practical training, is defined as those

courses where experience is a signifi-
cant or primary method of instruction and is
designed in a manner to produce thoughtful
reflection.?

The term “practice ready” or “training” has been a historical
leper in academic arenas.’ Recently, however, a modern intro-
spective era has entered law schools where administrators are
amenable to the notion of skills training or experimenting in the
curriculum. This new age can be attributed in part to thoughtful
studies in legal education, internal movements in academia, and
outside factors such as the job market, economy, low applicant
rate, and the necessity of using engaged learning with the mil-
lennial generation. Modern developments indicate experiential
education is more than a fleeting trend; rather, providing part of
a modern shift that provides a new format for practitioners and
academics to sit down together and discuss the best practices
for the future of our profession.®

So, what should a modern legal curriculum include? Pardon
the analogy to flight school, and allow a brief moment to indulge
the imagination. Pretend you are boarding a plane and the pilot
announces this is his first flight. Despite not having any fly-
ing time for the past three years, he has studied the intricate
mechanics of the aircraft and theory of flying. He graduated
from a very notable school ranked as a premier aeronautical
institute where the curriculum included fierce study into the
physics of flight. He scored extremely high on parasitic and
induced drags, Bernoulli’'s Theorem regarding lift, weather fac-
tors causing stall, the lift—drag ratio, positive neutral and nega-
tive stability, and a host of other intricate theories. You have
never heard of these subjects until this moment. After hearing
the details of his education and realizing he has minimal practi-

cal experience of actual flight time, do you settle into your seat
or quickly find the nearest exit? This hypothetical mirrors the
traditional education in many law schools based on the Langdell
case method.” Students learn theory in formats perfectly pack-
aged by a case note editor isolating the complexity of practice
and the emotional or human impact of a case. Although this
method allows for efficient study of case law and provides foun-
dational theory, it fails to train future lawyers on how to interact
with people.

In contrast, imagine another flight where the pilot explains
that although this is her first commercial flight, she has more
than 3,000 hours of actual “flying time” required by her school
(a school ranked lower on a national scale but well respected
in the local community because of its graduates’ professional
prowess). Her instructors included both experts on the theory
of flight and expert pilots who provided their own insight into
decision-making while under pressure. Her last year of school
included actual “flying time” in both a simulator and also actual
flight time with an experienced instructor as a mentor. This
type of “experienced learning” tested her own decision-making
abilities and built confidence in her reactions. Are you more
confident in the ability of this pilot versus the previous pilot?
Ultimately, your answer should depend on whether this pilot
understands foundational theory and also tested the theory
through simulated or real practice time.® In fact this is the
approach gaining traction in law schools across the country. Law
schools are now finding creative ways to integrate “flight time”
throughout the curriculum.’

The variations and terminology of how each school integrates
practical training makes it difficult to study the consistency in
modern curricular trends; however, the most recent American
Bar Association (ABA) study on law school curricula reveals a
common trend that “[lJaw schools have increased all aspects of
skills instruction, including clinical, simulation, and externships,
to meet recently adopted ABA Standard 302 (a)(4).”*° This stan-
dard requires each student to receive substantial instruction in

Aucusr 2013 - THE FEDERAL LAWYER - 43



“other professional skills generally regarded as necessary for effec-
tive and responsible participation in the legal profession.”!!

The ABA standard seems to urge innovation, but thoughtful
studies and collaborative efforts foster willingness to redesign cur-
ricula. Professors cannot just experiment in the classroom. Instead,
they must carefully design courses with assessment tools in place to
ensure teaching objectives are met and fairly assessed. One formida-
ble study, the Best Practices for Legal Education, specifically out-
lines objectives and assessment methods for experiential courses.'?
The study creates a launching pad for professors to embrace such
training.’® Additionally, the 2007 study by the Carnegie Foundation
on the advancement of teaching specifically analyzed legal educa-
tion and also served as a catalyst for reform by calling for more
“bridges to practice” and professional identity formation.** Both
studies were wake-up calls for legal educators and fostered much
discussion on new initiatives.

More recent developments include a new consortium of schools
led by the Institute for the Advancement of the American Legal
System and guided by the mission of Educating Tomorrow’s
Lawyers, a “foundation for ongoing inquiry, exploration, and mea-
surement” of training new lawyers.'® This group is guiding curricular
reform by hosting conferences dedicated to Carnegie initiatives and
showcasing leading professors and schools in experiential efforts,
thereby fostering collaboration.!® For example, Northeastern Law
School recently formed an Alliance on Experiential Education,
hosting an inaugural conference and collaborative working groups.!”
This further reflects the steady current of change underway in legal
education.

The low applicant rate in law school
admissions creates pressure for schools

to compete for the best-ranked applicants
and find creative ways to market their
curricular offerings. Equally, the legal
market has transformed itself to meet
global needs, while legal education has not

evolved to train students.

Beyond their walls, law schools feel outside pressure forcing
change. Specifically, the dismal job market and the fact that law
firms are no longer willing to undertake the expense of training
recent graduates have forced schools to embrace experiential edu-
cation.!® The low applicant rate in law school admissions also creates
pressure for schools to compete for the best-ranked applicants and
find creative ways to market their curricular offerings. Equally, the
legal market has transformed itself to meet global needs, while legal
education has not evolved to train students.!” Notably, the students
have changed, thereby demanding more methods of engaged learn-
ing to maintain their brief attention span and intervals of linear
thought.*

Ultimately, the time is now for legal educators to rethink the
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way we train new lawyers.?! The positive news is that law schools
have responded and are already providing various methods of skills
training, such as:

Skills Courses

These courses include client interviewing and counseling, nego-
tiation, depositions, voir dire, discovery, upper-level drafting
courses, and a host of other offerings. Some schools require stu-
dents to graduate with a certain number of skills courses, often
taught by expert practitioners who provide insight into decision-
making based on their own experience. Many of the courses provide
simulated experiences, where students act out the skill and then
the instructor provides explanatory coaching and reflection before
the student has another opportunity to perform. Some students
now attend competitions beyond traditional moot court formats to
include other pretrial, transactional drafting, and negotiation com-
petitions encompassing the training learned in skills courses.

Externships

Externship placements provide an opportunity for students to
earn academic credit for study outside the classroom while placed
in a legal office and learning in context.? Again, law schools vary on
the type of placements offered and the manner in which externships
are implemented, including a tethered academic course in a special-
ized area taught by an adjunct instructor. Other schools offer place-
ment opportunities and faculty advisors.?® Externships are unique
in that students witness the complexity of practice. They become
actively involved and engaged in acquiring skills and learning spe-
cific areas of law.?* Externship programs offer upper-level students
an opportunity to explore an area of practice and to begin building
their own professional identities.

Transformation of the Third Year

Schools have transformed the third year of law school into
immersion programs, requiring students to participate in extern-
ships, clinics, and skill classes. This has resulted in a more engaged
student body and a higher applicant rate at particular law schools.?
Other schools have co-op programs designed for upper-level
students and offer opportunities for students to experience the
demands of a law office outside of the academic semester.2®

Lawyering Courses

Other schools have restructured their first-year writing pro-
grams into lawyering courses.?” These courses introduce students
to writing problems through simulations such as client interviews or
depositions. The courses may also require students to draft practi-
cal documents such as client letters or motions.? Despite this move
in the forward direction, such programs ultimately cast the burden
upon writing instructors, who are already challenged with individu-
alized writing critiques, conferences, and the grading of multiple
assignments.

Simulations

Similar to the “pilot in flight school” example, law schools have
also introduced simulation-based courses that enable students to
assume the role of lawyer and exercise certain skills while sheltered
from a “real-life” experience. Simulation learning can be designed
to integrate issues such as cross-cultural competence, soft skills



training, ethics, professionalism, and client-relationship-building
exercises. Even students in clinic who experience live-client inter-
actions can benefit from the reflective exercise of a simulation.?
For example, a client interview simulation for clinical students may
include the added complexity of clients with English-language barri-
ers. Students are required to conduct the interview initially without
an interpreter and then build the same level of trust with the added
complexity of an interpreter. The beauty of a simulation is the
pause for teachable moments with explanatory coaching. Students
are able to reflect, ask questions, and then perform again. They are
engaged and can compare their live-client interactions to deduce
better ways to improve their own methods of interviewing,.

Clinics

Ultimately, clinical education remains the gold standard for
practical training, but very few schools require all of their students
to enroll in a clinic.?® Clinical education is similar to flight schools
requiring actual “flying time” before graduation. Clinical classrooms
are intentionally small to provide proper commentary and forums to
discuss cases and strategy with an experienced practitioner. Clinical
education can best be described as a true apprenticeship, where
cases are assigned to the clinical faculty member and students per-
form many of the necessary tasks to build the case, represent the
client, or pursue alternatives to litigation. Ultimately, the student is
flying the aircraft, but with an experienced co-pilot to ensure the
enforcement of proper protocols or objectives. Notably, in-house
clinics introduce students to vulnerable or under-represented
populations, which also builds an understanding of social justice in
the students.?!

All of the above methods of integration indicate a move forward
in experiential education, but many of the opportunities are still iso-
lated from doctrinal courses.* So how else can legal educators inno-
vate within the curriculum? The answer is to integrate “flight time”
throughout each semester to reinforce theory and build cognitive
processes. For example, a traditional contracts course would remain
virtually the same; however, an added experiential lab would require
students to draft a contract and include the applicable theories of
contract law. The classroom would integrate practitioners at key
moments during the course and include such drafting assignments
when students are able to review their own draft and compare to
an expert practitioner’s model. The classroom essentially includes
an expert theorist (the professor), an expert in practice (the prac-
titioner), and the future lawyer (the student). The most important
aspect of this type of learning is the student’s observation of the
discussion between theory and practice.

Additionally, “lab” time would also include simulation-based
exercises throughout the course, where students take on the roles
of lawyers and exercise decision-making based on ethical or profes-
sional dilemmas in the context of specific areas of law. One objec-
tive of a simulation would be to reduce the learning of theory in an
isolated format and to add complexity similar to practice. Similar to
flight school simulators adding layers of complexity in each training
session, students would experience the intersection of procedural
rules, professional dilemmas, ethical training, and substantive areas
of law during each lab.

However, this type of modern curriculum requires an inordinate
amount of time and finances to create a controlled experience con-
ducive for student learning. The naysayers of experiential education

may posture that such a “lab” requires less coverage of material in
the classroom and/or more work from the students and professors.
Administrators may argue the expense is cost prohibitive. This mod-
ern design requires additional resources to properly compensate
practitioners or create new faculty positions dedicated to assisting
professors with experiential education—all of this at a time when
law schools are already required to do more with less.

Collectively as a profession, how can we make it through this
storm? Simply put, law school administrators need help, not criti-
cism, from experienced practitioners. What can you do?

First, read the most recent studies on legal education, such
as the Carnegie Report or The Best Practices. Second, research
whether your law school has appointed someone as an experiential
coordinator or director and volunteer to share your experience in
the classroom. Third, determine if your state bar association offers
continuing legal education (CLE) credits for those willing to teach.
If not, urge it to reconsider this stance, as teaching requires in-
depth preparation and fosters a continued learning environment.
Third, attend a legal education conference. The voice of expert
practitioners is sometimes absent in academic arenas. Conferences
offer ample opportunity to create and collaborate. Fourth, donate
resources to assist your alma mater. The expenses required for
smaller classrooms to allow more engaged learning or stipends for
professors willing to undertake course design rather than traditional
scholarship influences such innovation. Now is the time for experi-
enced practitioners to become involved, help shape the future of
our legal profession, and allow curricular changes to take flight. ®
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