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Sixty years ago, in United States ex rel. 

Touhy v. Ragen,1 the U.S. States Supreme 

Court sidestepped a direct confrontation 

between the judicial branch and the executive 

branch.2 The confrontation grew out of a habeas 

corpus proceeding in which a notorious gangster 

and state penitentiary inmate3 claimed that his 

conviction and imprisonment were the products 

of fraud. The district court where the habeas 

corpus matter was pending issued a subpoena 

duces tecum which directed the head of the local 

Federal Bureau of Investigation (FBI) office to 

appear and produce relevant FBI investigative 

records. The head of the FBI office appeared 

but respectfully declined to produce the records, 

citing a U.S. Department of Justice (DOJ) regu-

lation that required the approval of the U.S. 

attorney general before such a production could 

occur. The DOJ regulation was in turn based on 

a “housekeeping” statute that empowered the 

heads of federal agencies to set regulations, inter 

alia, for recordkeeping and subpoena responses.

The district court held the FBI agent in contempt, ruling that 
the FBI records were relevant and that the housekeeping statute 
did not create a privilege against a court-ordered subpoena.4 
The U.S. Court of Appeals for the Seventh Circuit reversed, 
holding that the housekeeping statute created a statutory 
privilege against production of the records.5 The Supreme Court 
granted certiorari,6 and then sidestepped the primary issue of 
privilege. The Supreme Court held that the contempt power was 
not available to enforce a subpoena served on a subordinate fed-
eral employee when a valid regulation instructed the employee 
not to honor such a subpoena.7 

In Touhy, the Supreme Court neatly avoided the confronta-
tion between the executive and the judiciary created by a district 
court that wielded the contempt power to enforce a subpoena 
against the executive. Touhy exemplifies the judicial wisdom 
of not confronting the executive branch without a compelling 
need and an assurance of compliance. However, the ruling left 
many questions to be decided, including the division of labor 
between the judicial and executive branches in determining 
whether particular government records are privileged, or are in 
fact grist for the mill of civil litigation. If the contempt power is 
not available to enforce a civil subpoena, are other enforcement 
tools available? In practice, does the executive branch make the 
final determination of privilege for its documents?

In the ensuing 60 years, the U.S. Congress, numerous 
executive agencies, and the lower courts have responded to 
Touhy in a variety of ways. After Touhy was decided in 1951, 

numerous executive agencies adopted or revised regulations 
that implemented the housekeeping statute and attempted to 
delegate and regularize the executive discretion affirmed in 
Touhy. Through their Touhy regulations, executive agencies 
have sought to avoid serving as a cost-free source of discovery 
and expert opinions for civil litigants in cases where the govern-
ment is not a party. In 1958, Congress tried without much effect 
to limit the practical consequences of Touhy by amending the 
housekeeping statute. 

Lower courts have followed the narrow contempt holding of 
Touhy, but have found other methods of enforcing discovery 
from federal agencies, especially in civil cases where federal 
agencies are parties. A number of academic articles have criti-
cized the alleged defects of Touhy and suggested a variety of 
“remedies” for the denial of the contempt power to district 
courts. The majority of lower courts have recognized that it 
is up to Congress to regulate the boundaries of the statutory 
“housekeeping privilege,” and have therefore looked to the U.S. 
Code for the law that governs discovery from federal agencies. 
In contrast, two appeals courts have ruled that district courts 
must evaluate claims of privilege under Rule 45 of the Federal 
Rules of Civil Procedure, and not under Touhy.

This article explores 60 years of Touhy by first describing 
the legal background that led to Touhy. In the second section it 
relates the essentials of Touhy and its practical effects in subse-
quent administrative regulations and lawsuits. The third section 
describes the 1958 congressional legislative response to Touhy, 
and the very limited results of that legislation. The fourth sec-
tion outlines how the majority of federal courts have looked 
to the U.S. Code for jurisdictional and statutory guidance on 
the boundaries of the “housekeeping privilege,” which is based 
entirely on legislative acts dating back to 1789. The fifth section 
describes the U.S. Court of Appeals for the Ninth and District of 
Columbia (D.C.) Circuits decisions and a few academic articles 
which have assumed that federal judges must have the power to 
finally determine all questions of privilege, and have therefore 
insisted on judicial means for enforcement of subpoenas, despite 
Touhy. 

The concluding section argues the point that judges are not 
endowed by the U.S. Constitution or the U.S. Code with the 
authority to independently and finally determine all questions of 
privilege, regardless of circumstances. At present, the U.S. Code 
empowers the heads of federal agencies to make initial deter-
minations regarding the release of agency records and subjects 
those determinations to judicial review under circumstances 
and standards defined by the same code. Unless the determina-
tions of privilege violate a statutory or constitutional standard, 
federal judges do not have inherent authority to overrule lawful 
executive branch or congressional determinations of privilege. 
Section VI argues that generalized notions of judicial supremacy 
should not be substituted for express statutory authority to 
determine privilege.

the history of the housekeeping Statute and Privilege Up to 
1950 

The first Congress passed the “housekeeping statute” in 1789 
and authorized Secretary of State Thomas Jefferson (and other 
department heads) to act as official records custodians for the 
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new Republic.8 As it reads today, the statute authorizes agency 
heads to “prescribe regulations for the ... custody, use, and pres-
ervation of [the agency’s] records, papers, and property.” 

There are no pre-Civil War reported instances of court orders 
compelling officers of the executive branch to produce records 
or testimony in civil litigation where the federal government was 
not a party.9 In 1842, President John Tyler described the prevail-
ing practice of the executive branch:

It is certainly no new doctrine in the halls of judicature or 
of legislation that certain communications and papers are 
privileged, and that the general authority to compel tes-
timony must give way in certain cases to the paramount 
rights of individuals or of the Government. Thus, no man 
can be compelled to accuse himself, to answer any ques-
tion that tends to render him infamous, or to produce his 
own private papers on any occasion. The communication 
of a client to his counsel and the admissions made at 
the confessional in the course of religious discipline are 
privileged communications. In the courts of that country 
from which we derive our great principles  of individual 
liberty and the rules of evidence, it is well settled, and the 
doctrine has been fully recognized in this country, that a 
minister of the Crown or the head of a department cannot 
be compelled to produce any papers, or to disclose any 
transactions relating to the executive functions of the 
Government which he declares are confidential, or such 
as the public interest requires should not be divulged; and 
the persons who have been the channels of communica-
tion to officers of the State are in like manner protected 
from the disclosure of their names. Other instances of 
privileged communications might be enumerated, if it 
were deemed necessary. These principles are as applica-
ble to evidence sought by a legislature as to that required 
by a court.10

After the Civil War and before 1900, the courts routinely 
ruled that the executive branch was not required to provide 
records or testimony in civil cases, and that the contempt power 
was not available to state or federal courts to require records or 
testimony.11 The U.S. attorney general consistently opined that 
production of records and testimony was discretionary with the 
executive.12 Where the United States was a party, the rule was 
different.13

In 1900, the Supreme Court approved an agency’s reliance 
on the housekeeping statute as grounds for refusing to produce 
records in response to a subpoena. In Boske v. Comingore, 
a Kentucky state court held a federal revenue collector in 
contempt for refusing, in compliance with a regulation promul-
gated by the Commissioner of Internal Revenue, to produce tax 
records in response to a state court subpoena.14 

The Supreme Court held in Boske that a Kentucky state 
court could not hold the federal revenue collector in contempt. 
Relying on the housekeeping statute, the Court held that an 
Internal Revenue regulation was a valid, constitutional exercise 
of the powers of the Secretary of the Treasury—and through 
him, the Commissioner of Internal Revenue—“‘to prescribe reg-
ulations ... for the ... custody, use, and preservation of ... records, 

papers, and property.’” Thus, the Court held that the Secretary 
“may take from a subordinate, such as a collector, all discretion 
as to permitting the records in his custody to be used for any 
other purpose than the collection of the revenue, and reserve for 
his own determination all matters of that character.”15 

Between 1900 and 1951, under the housekeeping statute, 
executive agency heads determined which records or witnesses 
to release to civil litigants, and how to do so.16 In effect, the 
agencies had a privilege against discovery.17

Touhy and the Touhy “Privilege”
The Supreme Court unanimously decided Touhy in 1951, 

holding that a federal employee may not be held in contempt 
as a means of enforcing a district court subpoena for produc-
tion of the records of the federal agency when that agency has 
instructed its employee to decline to honor the subpoena.18 
Although the Supreme Court had granted certiorari on a peti-
tion that presented the question of the existence of a statutory 
privilege against production of records, the Court declined to 
address that issue.19 Justice Felix Frankfurter wrote a separate 
concurrence that specifically underlined the Court’s narrow 
holding regarding the contempt power, and also noted that the 
existence of a privilege was not addressed by the Court. 20

Since 1951, federal agencies have used the statutory lan-

Roger “the Terrible” Touhy in his FBI mug shot.
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guage of the housekeeping statute, in conjunction with Touhy, 
to justify agency regulations that require designated agency 
officials to give their approval before employees can testify or 
provide agency records in disputes to which the federal gov-
ernment is not a party.21 Such regulations generally direct 
subpoenaed employees “respectfully [to] refuse to provide any 
testimony or produce any document” if the designated agency 
official does not authorize compliance with the subpoena.22 Most 
Touhy regulations delegate to a senior official the determination 
of whether and how the agency will comply with a subpoena. 
The regulations typically list various factors for that official to 
consider, including privilege, burden on the agency, and the 
need to protect confidential information.23 

Other agencies have taken a different approach to Touhy 
regulations: these agencies treat civil subpoenas as requests 
for records under the Freedom of Information Act (FOIA), first 
enacted in 1966.24 In response to a subpoena, the regulations 
require employees to appear in court, “respectfully decline to 
produce the records” on the grounds that doing so is prohibited 
by the regulation, and state that the agency will handle the sub-
poena under FOIA.25 

The agency then sends the subpoena to its FOIA office. 
That office may redact portions of records or withhold them 
entirely pursuant to FOIA exemptions. The U.S. Food and Drug 
Administration (FDA), the U.S. Department of Agriculture 
(USDA), the Office of the Comptroller of the Currency, and the 
Consumer Product Safety Commission have Touhy regulations 
that treat subpoenas as FOIA requests.26

Lower courts have interpreted Touhy as preventing any 
contempt ruling against agency employees,27 and have looked to 
the express provisions of the U.S. Code for other non-contempt 
means of subpoena enforcement when the agency is not a party 
to the suit. As is discussed below, the practical effect of Touhy 
(in most of the United States) is that agencies determine when 
and how much information and testimony will be released 
when other parties are in litigation. Under Touhy and the law 
that has developed under it, federal agencies do not serve as a 
free speaker’s bureau, expert witness laboratory, and research 
agency for civil litigants. This is what is referred to by federal 
practitioners as the Touhy privilege.

Congress Responds to Touhy in 1958
Congress amended the “housekeeping” statute in 1958 to 

clarify that it “does not authorize withholding information from 
the public or limiting the availability of records to the public.”28 
Congress apparently believed that the housekeeping statute 
“was being miscited as statutory authority for nondisclosure.”29 
The stated purpose of the 1958 Amendment was to clarify that 
the housekeeping statute confers no authority upon the head 
of a department to suppress information.30 One court held that 
the amendment was meant to “knock[] the judicially sanctioned 
prop out from under the bureaucratic privilege claims.”31 But 
the 1958 Amendment left undisturbed the core principles of 
Touhy—that department heads have the authority to determine 
responses to subpoenas, and may delegate responses to discov-
ery requests and immunize subordinates from contempt.32

The 1958 Amendment had little practical effect on federal 
agency refusals to produce information.33 Some commentators 

believe that the amendment was intended to reverse Touhy by 
erasing its statutory base.34 After the 1958 Amendment, howev-
er, courts have approved immunity from testimony beyond what 
was allowed in Touhy.35 If the 1958 Amendment was passed to 
overrule the housekeeping privilege, it did not have that effect. 
In fact, Touhy is the case most often relied on by executive 
branch agencies and by courts when overruling demands for 
evidence from federal agencies.36

  
The Majority of Lower Courts Look to the U.S. Code for Guidance 
on the limits of the housekeeping Statute

If the contempt power is not available to enforce subpoenas, 
how then may a civil litigant seek to obtain information, docu-
ments, or testimony from a federal agency that is not a party37 
to the litigant’s suit? The answer depends on the federal circuit 
in which the litigant has brought suit.

The U.S. Court of Appeals for the First, Second, Third, 
Fourth, Fifth, Seventh, Tenth, and Eleventh Circuits have held 
that courts may review an agency’s refusal to comply with a sub-
poena under the Administrative Procedure Act (APA).38 Under 
the APA, courts will set aside agency actions that are “‘arbitrary, 
capricious, an abuse of discretion, or otherwise not in accor-
dance with law.’”39 The First and Second Circuits have held that 
a litigant in federal court need not file a separate action against 
an agency, but may move to compel compliance with a sub-
poena under the APA in the same suit where the subpoena was 
issued.40 The D.C. Circuit has ruled that a separate APA action 
is necessary when the matter arises in state court. 41

In those circuits where the APA provides the only path to 
challenge an agency decision not to produce documents or wit-
nesses, agencies maintain broad practical discretion in respond-
ing.42 This result is what is loosely referred to as the “Touhy 
privilege.” Under the APA, a litigant who has been refused agen-
cy documents or testimony can prevail if the agency withheld 
the documents in contravention of the agency’s regulations.43 
Therefore, agencies write regulations forbidding compliance 
with subpoenas, and the agency is not “arbitrary and capricious” 
under the APA when it complies with those same published 
regulations.44

Beyond the APA, the D.C. and Ninth Circuits have held that 
a litigant may challenge an agency’s refusal to comply with a 
subpoena by filing a motion to compel compliance under Rule 
45 of the Federal Rules of Civil Procedure.45 A Rule 45 motion to 

Lower courts have interpreted 

Touhy as preventing any 

contempt ruling against agency 

employees, and have looked to the 

express provisions of the U.S. Code 

for other non-contempt means of 

subpoena enforcement when the 

agency is not a party to the suit. 
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compel is more favorable to a party seeking discovery because it 
does not incorporate the APA’s deferential standard of review, 
does not require a second lawsuit, and is heard by the judge 
who presides over the parties’ dispute.46 Under Rule 45, the 
judge conducts a “balancing” test in which the judge, rather than 
the Agency, weighs the asserted need for secrecy against the 
asserted need for release of the information.47 

However, it is unclear whom a litigant should sue when she 
brings a Rule 45 motion to compel compliance with a subpoena 
against an agency. A litigant cannot sue an agency employee 
who refuses to disclose information pursuant to a valid agency 
regulation because Touhy prohibits the court from holding 
the employee in contempt.48 Although the agency head is not 
protected by Touhy (which protects subordinate employees), 
the agency head may not easily be served within the court’s ter-
ritorial jurisdiction. A collateral action in the district where the 
agency’s head office is located—often the District of Columbia—
may be necessary.49 The requirement of a separate lawsuit 
against the agency head in a different jurisdiction is a significant 
litigation burden. 

Does FOIA provide a jurisdictional basis for court enforce-
ment of subpoenas issued in litigation? On the face of the stat-
ute,50 there does not appear to be any reason why an agency may 
not treat a subpoena as a written request for release of informa-
tion under FOIA, and to treat FOIA as a codification of common-
law privileges. However, the case law on this point is mixed. 51

Will resorting to state court resolve the issue of a lack of 
contempt power in federal court? The answer is “no.” State 
courts do not have the authority to hold federal employees 
in contempt, or to resolve claims of privilege asserted by fed-
eral agencies. Sovereign immunity prevents state courts from 
enforcing subpoenas against the federal government.52 If a state 
court seeks to compel a federal employee to comply with a sub-
poena, the federal employee can remove the matter to federal 
court.53 The federal court will recognize that the state court had 
no jurisdiction to compel compliance from a federal employee. 
Because federal courts on removal derive their 
jurisdiction from the state court from which the 
matter was removed, the federal court will also 
determine that it lacks jurisdiction to enforce the 
subpoena. 54

The Ninth and D.C. Circuits and Some Academic 
articles have Sought to avoid Touhy by argu-
ing for Judicial Supremacy over all Questions of 
Privilege

In Exxon Shipping Co. v. U.S. Department 
of the Interior, the Ninth Circuit held that nei-
ther Touhy nor the housekeeping statute allow 
federal agencies to forbid agency employees 
from complying with a court’s subpoena.55 Exxon 
Shipping is the first court of appeals’ decision 
holding that the housekeeping statute does not 
grant agency officials the authority to withhold 
subpoenaed documents or employee testimony 
in a civil action to which the government is not a 
party. The Ninth Circuit ruling does not deprive 
the housekeeping statute and Touhy of all mean-

ing, however. Centralized decision making is permissibly imple-
mented through regulations that preclude individual employees 
from testifying or from producing records until a privilege deter-
mination is made by a responsible official.56 The D.C. Circuit has 
followed Exxon Shipping.57

The holding in Exxon Shipping is expressly based on the 
doctrine of separation of powers, which the court reasoned 
would be violated if the executive branch decided privilege 
questions. Furthermore, the Ninth Circuit found that such 
an assertion of “sovereign immunity” would impair the “right 
to every man’s evidence.” The court thus concluded that the 
Federal Rules of Civil Procedure should govern discovery 
against federal agencies, even when the agency is not a party. 

Similarly, an author argued in a 1996 article that the courts 
are always best-suited to balance the needs of the litigants and 
the confidentiality needs of the government.58 One student 
note in 1995, argued that “the federal courts’ own standards of 
privilege and undue burden that should determine whether an 
agency employee should be required to testify. ...”59 Another 
student note in 2005, suggested that judges must have the 
power to decide all questions of privilege under the doctrines 
of “separation of powers” and “rule of law,” and urged judges to 
create means of reviewing all such claims “on the merits.”60 A 
student article in 2011 argued that Touhy regulations adopted 
by federal agencies interfere with the “core constitutional role” 
of federal courts by preventing judges from applying “common-
law” privilege rules to all government claims of privilege.61 

The short answer to the Ninth Circuit and these academic 
authors is this: as to rule of law, the executive branch is also 
governed by the laws, even if the judges do not have the power 
to overrule all executive decisions. As to separation of powers, 
the doctrine does not require that judges finally decide all ques-
tions.62 Who in the government decides a question of privilege is 
not determined by the doctrine of separation of powers, which 
requires that the branches of government remain separate in 
their respective spheres.63 What powers belong in each “sphere” 
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is a question of law, for which the U.S. Code may well provide 
the answer. If the U.S. Code assigns a privilege issue to the 
executive branch, then that is the law that should be followed.64 

If Touhy Presents a dilemma, Judicial Supremacy Is Not the 
answer

In United States v. Nixon, the Supreme Court held: “It is 
the province of this Court ‘to say what the law is’ with respect 
to the claim of privilege in this case.”65 In a “state secrets” case, 
the Supreme Court rhetorically declared that “[j]udicial control 
over the evidence in a case cannot be abdicated to the caprice 
of executive officers.”66 These and other holdings form the basis 
for the rhetorical argument that federal judges must resolve 
all claims of privilege that are asserted in federal litigation. 
However, this rhetorical argument goes too far. 

At bottom, this argument assumes that federal judges must 
have the power to make the final determination of whether 
government information is better released, or better kept in 
confidence.67 Of course, it is a truism that federal judges decide 
questions of law over which jurisdiction is assigned to the fed-
eral courts. This truism aside, the question presented in each 
case is whether an Act of Congress or the U.S. Constitution has 
committed a particular privilege issue to federal judges, or to the 
executive, or to the legislative branch. 

There are privilege and secrecy determinations which judges 
are not empowered to second-guess, even when those determi-
nations are questioned in federal litigation.68 These determina-
tions include questions of information classification,69contracts 
for espionage,70 military strategy,71 patent applications,72 sci-
entific secrecy,73 foreign relations and diplomacy,74 atomic 
weapons safeguards,75 qualifications for the military draft,76 tax 
return confidentiality,77 census record privacy,78 and legisla-
tive privilege under the Speech and Debate Clause.79 In these 
cases, federal judges do not have the authority to over-rule the 
substantive decision of another branch that the information in 
question should remain confidential. Judges do not weigh and 
“balance” the litigant’s need for the information or testimony 
against the asserted privilege in these areas. Obviously, separa-
tion of powers is honored in such cases, despite the fact that 
the judges are not empowered to overrule the executive or the 
legislative assertions of privilege. 

Conclusion
The housekeeping statute of 1789, now codified at 5 U.S.C. 

§ 301, provides the answer to critics of Touhy and the Touhy 
privilege. The statute sets the boundaries and authorizes 
executive branch assertion of the privilege. If Congress deter-
mines that the statutory protections for agency records are 
flawed, then Congress has the power to amend the housekeep-
ing statute. Absent legislation assigning to them a final role as 
arbiters of privilege, the courts should abide by Touhy and the 
statute. 

John A. Fraser III is an attorney employed by the U.S. 
Department of Defense. The views expressed herein are 
entirely his own.
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