Immigration Update

by H. Raymond Fasano

The Reach and Impact of Immigration Issues in
Our Daily Practice

| am fortunate to have this opportunity to discuss
the reach and impact that immigration law has on almost every
practice area of the law. The Federal Bar Association offers a
unique platform from which to publish the influence of immigration
law since government lawyers, private lawyers, and judges have an
opportunity to further the mission of the FBA, which “is to strength-
en the federal legal system and administration of justice by serving
the interests and the needs of the federal practitioner, both public
and private, the federal judiciary, and the public they serve.”’ An
understanding of the influence of immigration law allows the FBA
member to see how the FBA mission can be furthered.

The U.S. Supreme Court has long recognized that aliens? may
be entitled to an “ascending scale of rights” as they increase their
identity with the American society.® The court reasoned that
“[m]ere lawful presence in the country creates an implied assurance
of safe conduct and gives [an alien] certain rights; they become
more extensive and secure when he makes preliminary declaration
of intention to become a citizen, and they expand to those of full
citizenship upon naturalization.” Although they are aliens, lawful
permanent residents (LPRs) (green card holders) are on the path
to full citizenship so long as they meet the regulatory requirements.?
As a result of being a significant segment of American society, aliens
are entitled to a wide array of constitutional rights. It is these rights
that an alien acquires in the United States that practitioners in dif-
ferent areas of the law assert on behalf of the alien.

It is impossible to distinguish LPRs from U.S. citizens in our daily
lives as they comprise our neighbors, friends, colleagues, and fam-
ily members. LPRs may remain in the United States indefinitely so
long as they are in compliance with the immigration laws. Failure
to comply with immigration laws may result in loss of LPR status
and an order of removal from the United States.” Despite the fact
that LPRs are firmly established in the fabric of America, states
have recently enacted laws that have attempted to limit or curtail
the rights enjoyed by aliens that may not be LPRs. In cases where
restrictive state laws have been struck down, the Supreme Court
has emphasized “the rights thus protected were those of aliens who

were lawfully inhabitants of the states in question.”®
The Supreme Court has explained that

once an alien lawfully enters and resides in this country
he becomes invested with the rights guaranteed by the
Constitution to all people within our borders. Such rights
include those protected by the First and the Fifth Amendments
and by the due process clause of the Fourteenth Amendment.
Nomne of these provisions acknowledges any distinction
between citizens and resident aliens. They extend their
inalienable privileges to all “persons” and guard against any
encroachment on those rights by federal or state authority.’

Arizona’s state law that sought to have state officials enforce
immigration laws was partially struck down by the Supreme Court.
The Court held that (1) provision making failure to comply with
federal alien-registration requirements a state misdemeanor was
pre-empted; (2) provision making it a misdemeanor for unauthor-
ized alien to seek or engage in work in Arizona was pre-empted; (3)
provision authorizing arrests for removable offense was pre-empted;
but (4) preliminary injunction against provision requiring officer
conducting stop, detention, or arrest to verify person’s immigration
status with federal government if officer had suspicion that the per-
son was unlawfully in United States was improper.*

Although the broad range of constitutional rights extend to aliens
who are lawfully present in the United States, aliens that are present
in violation of U.S. immigration laws enjoy limited rights. For example,
in the area of labor law, undocumented aliens may pursue actions
based on the Fair Labor Standards Act. An individual’s undocument-
ed status is not a basis to refute a claim for back pay.!!

In the area of criminal law, the Supreme Court held that the immi-
gration consequences of a conviction on a noncitizen are often more
severe than the criminal punishment.'? Padilla held that a defendant’s
Sixth Amendment right to effective assistance of counsel requires that
she be advised of the immigration consequences of a conviction before
the alien pleads guilty in order to assure that a plea is knowingly and
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voluntarily given. The defendant in Padilla had pled guilty based on
the erroneous advice that his plea to a drug trafficking offense had no
immigration consequences.'® Since he had abandoned his right to trial
he was entitled to advice of competent counsel before he did so.

Noncitizens’ rights are also asserted in the area of tax law. The U.S.
Court of Appeals for the Second Circuit held that aliens who are not
immigrants of the United States that are employees of designated inter-
national organizations are entitled to certain privileges, exemptions
and immunities by virtue of their occupational status. For example,
Congress has allowed them to establish domicile in the United States.'

Where does all of this leave us as members of the FBA? I would
hope that this article has engendered thought in the reader about
the ways in which immigration law impacts the area of law in which
she practices. Would the reader’s colleagues in her field benefit
from more information regarding the impact of immigration issues in
their area of practice? How valuable would a CLE be that addresses
immigration issues in the practitioner’s area of practice? It is the
author’s opinion that all members of the FBA would benefit from
a comprehensive, multi-practice area CLE that would be co-spon-
sored by the Immigration Law Section and other sections and divi-
sions so that FBA members would have the depth of understanding
of immigration issues so that they can better serve their clients and
further the mission of the FBA. ®
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