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dismiss1 has on a party’s obligation to answer those 
counts in the complaint that are not the subject of the 
motion. Indeed, given the existing split of authority 
among the district courts and lack of guidance from 
any federal appellate courts, attorneys have struggled 
with this issue since the Federal Rules of Civil Proce-
dure took effect in 1938 (and as amended). A litigator 
who fails to recognize the potential pitfalls associated 
with Rule 12 in the context of a partial motion to 
dismiss risks the possibility of serious ramifications, 
including the entry of default judgment against the cli-
ent or the waiver of certain counterclaims.2 

The Federal Rules clearly require a defendant to 
answer or otherwise respond within 21 days after being 
served with a summons and complaint.3 Rule 12(a)(4)(A) 
provides that the filing of a Rule 12 motion, including a 
Rule 12(b) motion to dismiss, automatically extends the 
defendant’s time to answer the complaint until fourteen 
days after notice of the court’s resolution of the motion 
(unless the court sets a different date).4 However, the 
Federal Rules do not squarely address what is required 
of a defendant that responds to a complaint with a par-
tial motion to dismiss—a motion directed to only some 
of the plaintiff’s claims. No federal appellate court has 
ever addressed this issue, nor have the federal district 
courts in at least 32 states, or any state court whose 
procedural rules are patterned after Rule 12.5 

Courts and commentators alike have noted the dis-
agreement over a party’s obligation to answer remain-
ing counts in a complaint, and the issue remains far 
from settled.6 Because this issue continues to present 
itself to federal litigators, it bears re-examination and re-

evaluation. There is a clear, yet not entirely consistent, 
trend among the limited authority analyzing Rule 12 that 
a defendant’s submission of a “partial” motion to dismiss 
also extends the time a defendant has to respond to 
those claims not addressed in the motion.7 What is less 
clear, however, are the steps a defendant should take to 
protect itself against the “risk of defaulting on the counts 
not addressed in its motion.”8 Although there are several 
practical approaches available to defense counsel in 
lieu of answering in those jurisdictions where the issue 
remains undecided,9 the optimal method for minimizing 
a defendant’s risks is to file a motion to extend time to 
respond to the remainder of the complaint concurrently 
with the filing of the partial motion to dismiss. Such an 
approach not only avoids the possibility of default on 
the remaining claims or the waiver of any counterclaims, 
but promotes judicial economy by eliminating the need 
for duplicative pleadings and narrowing the scope of 
discovery. 

The Minority View
Gerlach v. Michigan Bell Telephone Co.10 is the semi-

nal case expressing the minority view that Rule 12(a) 
does not suspend a defendant’s obligation to respond 
to the plaintiff’s claims that are not the subject of the 
defendant’s partial motion to dismiss. The defendant 
in Gerlach moved to dismiss four of the six counts 
asserted in the plaintiffs’ employment discrimination 
suit, arguing it was not obligated to answer the remain-
ing counts until the court issued a ruling on its motion. 
Although the federal court in Michigan agreed that 
the defendant should be “entitled to narrow the scope 
of the litigation,” it stated that such an effort did not 
suspend its obligation to respond to the counts remain-
ing in the complaint.11 The court held that “[s]eparate 
counts are, by definition, independent bases for a 
lawsuit and the parties are responsible to proceed with 
litigation on those counts which are not challenged by 
a motion under [Rule] 12(b).”12

The Gerlach court ultimately denied the plaintiffs’ 
motion for default judgment because the plaintiffs 
had not been “severely prejudiced” by the defendant’s 
failure to answer the remaining counts.13 The court 
concluded it was more “appropriate to allow the 
defendant an opportunity to file its answer within 10 
days from the date of [the] opinion.”14 Nevertheless, the 
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defendant dodged a bullet as it was within the court’s 
discretion whether or not to enter a default on the 
remaining counts given the lack of an answer. 

The principal advantage of the minority view is that 
it discourages defendants from utilizing partial motions 
to dismiss as an improper litigation tactic aimed solely 
at delaying the adjudication of their cases.15 Under cer-
tain circumstances, a delay in litigation may severely 
prejudice the plaintiff, particularly where the alleged 
injury is ongoing and will cease only with the con-
tinuance of litigation.16 One commentator supportive 
of the minority view has also suggested that requiring 
a defendant to answer the unchallenged counts in a 
complaint is consistent with the underlying policies 
of the Federal Rules of Civil Procedure, “under which 
discovery is not automatically stayed by the filing of a 
Rule 12 motion.”17 By requiring a defendant to answer 
the unchallenged portions of the complaint within the 
allowed 21 days, a plaintiff can narrowly tailor its dis-
covery requests, and the filing of a partial motion to 
dismiss as a dilatory tactic is discouraged.18 

Though clearly at odds with the predominant view of 
Rule 12, some courts continue to recognize the minority 
view. In Coca-Cola Financial v. Pure Tech Plastics LLC,19 
one of the most recent decisions to evaluate the effects 
of a partial motion to dismiss, a district court in Georgia 
specifically adopted the Gerlach rationale, noting the 
lack of any binding precedent to the contrary. Similarly, 
a district court in Colorado also appears to have fol-
lowed the minority view in Enssle v. IL Tool Works Inc.,20 
as did a New York district court in Bull HN Information 
Systems Inc. v. American Exp. Bank Ltd.21

The Majority View
Gerlach, Pure Tech Plastics, Enssle, and Bull HN 

Information Systems notwithstanding, the majority of 
courts that have addressed a partial motion to dismiss 
within the context of Rule 12 have held that this type 
of motion does, in fact, suspend the time to answer 
the claims not subject to the motion.22 In Brocksopp 
Engineering Inc. v. Bach-Simpson Ltd., the first pub-
lished opinion to evaluate Gerlach, a district court in 
Wisconsin criticized Gerlach and established what is 
now viewed as the majority rule—that a partial motion 
to dismiss automatically enlarges the time to submit an 
answer to those claims not addressed in a Rule 12(b) 
motion to dismiss.23

The primary advantages of the majority view are 
reducing inefficient, duplicative pleadings and narrow-
ing the scope of discovery to save parties the expense 
of “exploring the factual predicate for claims that have 
no legal merit.”24 In adopting the majority view in 
Gortat v. Capala Bros. Inc., a federal district court in 
New York recently explained that “[i]f the opposite rule 
controlled and partial motions to dismiss did not sus-
pend a party’s obligation to reply to additional claims, 
the result would be ‘a procedural thicket’ of piecemeal 

answers that would poorly serve judicial economy.”25 
Indeed, if a defendant was forced to answer the 
unchallenged counts of a plaintiff’s complaint, and 
then file a second answer if the partially dispositive 
motion to dismiss is denied, the court and litigants 
would have to evaluate and respond to redundant 
pleadings.26 This situation is highly inefficient. 

Additionally, requiring a defendant to answer all 
unchallenged counts in a complaint while a partially 
dispositive motion is pending would cause confu-
sion “over the proper scope of discovery during the 
motion’s pendency.”27 This, in turn, could very likely 
lead to needless discovery disputes and result in time-
consuming and expensive motion practice.

The Need for Additional Filings to Prevent Plaintiffs 
from Seeking Default Judgment

Unless and until there is binding authority conclu-
sively establishing whether or not Rule 12(a)(4)(A) auto-
matically extends the time to answer the complaint’s 
remaining counts (or until Rule 12, itself, is amended), 
there remains a considerable risk that a plaintiff will 
seek default judgment on the remaining counts unless 
the defendant files an answer. Courts, including the 
Gerlach court,28 have a strong aversion to default judg-
ments, but the option of moving for default is still avail-
able to (and commonly used by) aggressive plaintiffs. 
Defense counsel should therefore consider requesting 
an extension of time to answer the remaining counts 
when filing a partial motion to dismiss. While there are 
several pragmatic options available to a defendant,29 
requesting additional time to answer the remaining 
counts explicitly preserves the time many believe Rule 
12(a)(4)(A) affords, and promotes judicial economy. 

The best illustration of this approach can be seen in 
the recent case Talbot v. Sentinel Ins. Co.30 In Talbot, 
the defendants filed a motion to dismiss that was only 
partially dispositive of all counts in an insurance cover-
age action and simultaneously requested that the court 
extend the deadline to file an answer to the amended 
complaint until after the motion to dismiss was 
decided. In support of their argument, the defendants 
pointed out that there is nothing in Rule 12(a)(4)(A) or 
controlling case law that requires an answer before a 
decision is entered on a partial motion to dismiss.31 The 
district court in Nevada agreed, explicitly finding that 
Rule 12 tolls the time to respond to all claims when 
there is a pending partial motion to dismiss.32 Talbot 
demonstrates a court’s willingness to work within the 
framework of Rule 12, and illustrates how a defendant 
can proactively protect itself from default judgment by 
requesting additional time to answer remaining counts, 
instead of relying on Rule 12’s uncertain grant of an 
automatic time extension.33

Requesting additional time to answer the remaining 
counts until disposition of the partial motion to dismiss 
also promotes judicial economy. If the extension of 
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time is granted, the court would not have to evaluate 
duplicative pleadings or subject the parties to expen-
sive discovery on claims that may soon be dismissed. 
Thus, though there is growing authority suggesting 
that Rule 12(a)(4)(A) automatically extends the time a 
defendant has to answer the remaining counts, defense 
counsel would do well to cover its bases and concur-
rently move the court to exercise its authority to extend 
the time to answer those counts in order to prevent the 
plaintiff from seeking default judgment. This is particu-
larly true given the inconsistent application of Rule 12 
among the various federal district courts and lack of 
binding precedent by the appellate courts. TFL
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