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The federal court system has played a significant role
in securing the most fundamental of rights for people with
developmental disabilities and other disabilities, especially
before the 1990 passage of the Americans with Disabilities
Act. Certain federal court decisions have had an important
impact on the evolution of disability rights.

Freedom from Involuntary Servitude

There were at least 10 federal lawsuits filed in the late
1960s and early 1970s against states that forced people with
developmental disabilities to work while they were con-
fined to a state institution.

Souder v. Brennan, 367 F. Supp. 808 (D.D.C. 1973)

In 1973, Souder v. Brennan established that the U.S.
Department of Labor must enforce provisions of the Fair
Labor Standards Act (FLSA) and provide guidelines and policy
directives as to patient-laborers in state institutions." The Fair
Labor Standards Act was amended in 1966 to extend the min-
imum-wage and overtime provisions to all nonprofessional
employees of “hospitals, institutions and schools for the men-
tally handicapped.” The court found that these provisions
applied to working residents in institutions. Additionally,
superintendents of state institutions must keep required
records of patient-laborers and inform them of their rights
under this decision. Addressing the Department of Labor’s
argument that it was hard to distinguish between work and
work therapy or vocational training, the court noted:

Economic reality is the test of employment and the
reality is that many of the patient workers perform
work for which they are in no way compensated and
from which the institution derives full economic ben-
efit. So long as the institution derives any consequen-
tial benefit the economic reality test would indicate an
employment relationship rather than mere therapeutic
exercise.

A consent decree issued on June 18, 1974 in Jortberg v.
Maine Dep’t of Mental Health set an important precedent in
which the state agreed to pay all resident workers, regard-
less of their level of performance, whether the work is
“therapeutic” or not.?

Current controversy over “subminimum wage”

While the Fair Labor Standards Act (FLSA) sets a national
minimum wage, Section 14(¢) allows employers certified by
the U.S. Department of Labor to compensate persons with
disabilities at a rate less than the minimum wage, known as
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a “subminimum wage”.* Section 14(c) of the FLSA autho-
rizes employers, after receiving a certificate from the Wage
and Hour Division of the U.S. Department of Labor, to pay
subminimum wages to workers who have disabilities for the
work being performed. According to the U.S. Department
of Labor, Section 14(c) does not apply unless the disability
actually impairs the worker’s earning or productive capacity
for the work being performed, and the fact that a worker
may have a disability is not in and of itself sufficient to
warrant the payment of subminimum wages. According to
a 2012 report by the National Council on Disability, about
420,000 Americans with disabilities are employed under the
arrangement.

Many have called for the abolition of Section 14(c), argu-
ing that it is inconsistent with the national policy goals set
forth in the Americans with Disabilities Act (ADA) because
it discriminates against people with disabilities. Others argue
that the subminimum wage program still has valuable role, as
it may provide opportunities to people with disabilities who



have been unable to obtain employment with a competitive
wage. In its 2012 report, the National Council on Disability,
an independent federal agency that advises Congress and
the President on disability issues, called for an end to the
policy of allowing employers to pay workers with disabilities
an amount less than the minimum wage. “The 14(c) pro-
gram should be phased-out gradually as part of a systems
change effort that enhances existing resources and creates
new mechanisms for supporting individuals in obtaining
integrated employment and other non-work services,” wrote
Jonathan Young, chairman of the National Council on
Disability, in a letter to President Obama dated Aug. 23, 2012,
accompanying the report. “NCD recommends a phase-out
of the 14(c) program rather than immediate repeal because
those who have been in the program for many years need
time to transition to a supported employment environment.”
Legal action is also being taken by opponents of the
subminimum wage practice. In January 2012, the United
Cerebral Palsy Association of Oregon and Southwest
Washington, along with eight individuals representing thou-
sands of Oregonians with disabilities, filed a class action
lawsuit in the U.S. District Court for the District of Oregon
against Oregon Governor John Kitzhaber and top managers
at the Oregon Department of Human Resources.” According
to the lawsuit, more than 2,300 Oregonians are “stuck in
long-term, dead-end, facility based sheltered workshops
that offer virtually no interaction with non-disabled peers.”
The lawsuit argues that some of these workers can work
competitively and should be afforded to do so, and that
confining people in segregated workshops violates the
Americans with Disabilities Act and the Rehabilitation Act.

Right to Education

Two critical cases in the early 1970s addressed the issue
of education for children with disabilities. In 1972 and 1973,
the federal courts made it clear that schools owed all stu-
dents the equal protection of the law without discrimination
on the basis of disability. Before these decisions, millions
of children with disabilities were either refused enrollment
or inadequately served by public schools.® In Pennsylvania
Association for Retarded Children v. Commonwealth of
Pennsylvania and Mills v. Board of Education, the courts
interpreted the due process clause of the Fourteenth
Amendment to give parents specific rights that included prior
notice, the right to discuss changes in their child’s education
plan before those changes occurred, and the right to appeal
decisions made by school districts. In both P.A.R.C. and Mills
the judges struck down local laws that excluded children
with disabilities from schools and established that children
with disabilities have the right to a public education.

P.A.R.C. v. Commonwealth of Pennsylvania

The Pennsylvania Association for Retarded Children et
al. v. Commonwealth of Pennsylvania et al., 334 F. Supp.
279 (E.D. Pa. 1972) was a landmark decision that affirmed
the right of children with disabilities to a free public educa-
tion and certain due process procedural safeguards. Judge
Raymond Broderick presided over this class action suit filed
on behalf of 14 children with developmental disabilities

who were denied access to public education. The issue
before the court was the constitutionality of Pennsylvania
statutes and practices that denied access to public education
to children with developmental disabilities. The plaintiffs
contested a state law that specifically allowed public schools
to deny services to children “who have not attained a men-
tal age of five years” at the time of enrollment in first grade.
A stipulation by the parties, approved and ordered into
effect by the court on June 18, 1971, required that due pro-
cess rights be given to children with disabilities. It specifically
stated that no child may be denied admission to a public
school program or have his educational status changed with-
out first being accorded notice and the opportunity for a due
process hearing. The parties’ consent agreement stated:

Expert testimony in this action indicates that all men-
tally retarded persons are capable of benefitting from
a program of education and training; the greatest
number of retarded persons, given such education
and training, are capable of achieving self-sufficiency,
and the remaining few, with such education and train-
ing, are capable of achieving some degree of self-care;
that the earlier such education and training begins, the
more thoroughly and the more efficiently the mentally
retarded person will benefit from it; and, whether
begun early or not, that a mentally retarded person
can benefit at any point in his life and development
from a program of education and training. ... It is the
Commonwealth’s obligation to place each mentally
retarded person in a free, public program of education
and training appropriate to the child’s capacity.”

The court found that the statutes violated the Equal
Protection Clause of the 14th Amendment to the U.S.
Constitution, and entered an order enjoining Pennsylvania
from applying any statute that would postpone, deny
access, or terminate a free, appropriate public education to
any child with a developmental disability. The court ruled
that each child should be offered an education appropri-
ate to his or her learning capacities, and indicated that this
should be done in the least restrictive environment.

Mills v. Board of Education, 348 F. Supp. 866 (D.D.C.
1972)

Mills v. Board of Education was similar to, and supported
and expanded the P.A.R.C. case. Mills was brought as a
class action on behalf of seven school-age children who had
been denied placement in a publicly supported educational
program for substantial periods of time because of alleged
mental, behavioral, physical, or emotional disabilities. The
plaintiffs sought an injunction on due process grounds. The
District of Columbia government and school system conced-
ed that it had the legal “duty to provide a publicly supported
education to each resident of the District of Columbia who
is capable of benefitting from such instruction” but argued
it was impossible because they lacked the necessary fiscal
resources. The Mills court was not persuaded and held that
no child could be denied a public education because of
“mental, behavioral, physical, or emotional handicaps or
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deficiencies.” The court further noted that defendants’ fail-
ure to provide such an education could not be excused by
the claim of insufficient funds, stating:

If sufficient funds are not available to finance all of the
services and programs that are needed and desirable in
the system, then the available funds must be expended
equitably in such a manner that no child is entirely
excluded from a publicly supported education consis-
tent with his needs and ability to benefit therefrom. The
inadequacies of the District of Columbia Public School
System, whether occasioned by insufficient funding or
administrative inefficiency, certainly cannot be permit-
ted to bear more heavily on the “exceptional” or handi-
capped child than on the normal child.

The procedures ordered in Mills would later be included
by Congress in legislation codifying the right to education
for all children.

Subsequent developments and current status

In 1975, the Education for All Handicapped Children Act
(now called the Individuals with Disabilities Education Act,
or IDEA) codified the right to a free, appropriate, public
education for all students, including those with severe dis-
abilities.® IDEA requires that all public schools accepting
federal funds provide equal access to education to children
with physical and mental disabilities, and that each child
have an “individualized education program” in the “least
restrictive environment” possible. However, the meaning
of “appropriate” education is often a source for controversy
and litigation. Under IDEA, states are required to develop
plans with the following components: provision of “full
educational opportunities” to all; due process safeguards
to aid parents in challenging many decisions regarding the
education of their children; a guarantee that children with
disabilities will be educated to the fullest extent possible;
procedures to assure that tests and other materials used to
evaluate a child’s special needs are not culturally or racially
biased; and a plan to identify and evaluate all of the state’s
children with special needs.

As of 2010, nearly 6.5 million students are receiving
services under IDEA.° A June 2012 Report to Congressional
Requestors by the United States Government Accountability
Office shows concern about certain burdensome require-
ments that may require legislative changes.'’ These concerns
include IDEA’s data collection requirements as well as issues
surrounding the transition of preschool students with dis-
abilities from what is called the IDEA Part C program (for
children under 3 years of age) to the IDEA Part B program
(for children 3 to 21 years old). Every state that receives
IDEA funds must have in effect policies and procedures
which ensure that an individualized plan has been devel-
oped and implemented by the third birthday of each child
participating in the IDEA Part C program who will transition
into the IDEA Part B program. According to the report, some
district officials feel that the transition requirements impose a
burden on them due to their lack of flexibility. Because the
third birthday deadline is established by statute, the Secretary

50 | The Federal Lawyer | December 2012

of Education lacks authority to provide exceptions to states
and school districts. IDEA is currently up for reauthorization
by Congress and it remains to be seen whether these sug-
gestions will be incorporated into the statute.

Right to Treatment and “Least Restrictive Environment”

In the 1960s and 1970s, the courts began to address
growing concerns about the conditions in public institutions
for people with disabilities, as well as the lack of therapeutic
services.

Wyatt v. Stickney

In 1970, the guardian of Ricky Wyatt brought suit against
the Alabama Department of Mental Hygiene, alleging fail-
ure of the state to provide proper treatment at the Partlow
State School and Hospital."! A federal district court judge
in Alabama ruled that involuntarily committed patients
“unquestionably have a constitutional right to receive such
individual treatment as will give each of them a realistic
opportunity to be cured or to improve his or her mental
condition.” This court was the first to hold that there was a
constitutionally based right to treatment for civilly committed
patients. The court issued a decree stipulating that all com-
munity resources must first be explored before admission to
an institution is considered, no individual should remain in
a residential facility longer than necessary, and no person
should be returned to the community indiscriminately.

A final order and opinion by Judge Frank Johnson was
handed down on April 13, 1972, setting standards for mini-
mum constitutionally and medically adequate habilitation
and establishing a detailed procedure for implementation.
These standards offered protections to ensure a humane
psychological environment; minimum staffing requirements;
detailed standards of physical care; nutritional requirements;
provisions for individualized evaluations, habilitation plans,
and education programs; and a requirement that every
person has the right to the least restrictive setting necessary
for habilitation. The opinion concluded that an institution
should only be used as a last resort and only if the indi-
vidual’'s needs can be met.

The Court of Appeals agreed, holding that the Fourteenth
Amendment to the Constitution guarantees civilly commit-
ted individuals a right to treatment.”? Wyait became the
model for cases challenging institutional conditions.

Welsch v. Likins, 373 F. Supp. 487 (D. Minn. 1974)

In Welsch v. Likins, a Minnesota federal district court rec-
ognized that due process requires that civil commitment for
individuals with developmental disabilities be accompanied
by minimally adequate treatment designed to give each com-
mitted person a reasonable opportunity to be cured or to
improve his or her mental condition. This case was brought
by Patricia Welsch, a resident of Cambridge, against the
Minnesota Commissioner of Public Welfare on behalf of all
people committed to state institutions against their will. She
argued that current treatment practices, such as seclusion,
physical restraints, and excessive use of tranquillizing medi-
cation, violated her constitutional right to due process under
the law. The State of Minnesota argued that neither the



Constitution nor state law required any specific treatment.
The court disagreed, holding that the court itself had
a constitutional duty “to assure that every resident of
Cambridge receives at least minimally adequate care and
treatment consonant with the full and true meaning of the
due process clause.” The court found that the right to due
process included the right to basic hygienic conditions, a safe
and humane living environment, and reasonable access to
exercise and outdoor activities. It noted that institutionalized
individuals had not been convicted of any crime and were
instead passive victims of an uncontrollable “status.” The
court ruled that if the state institutionalized a person, it had to
provide that person with “adequate treatment” which would
give the person “a realistic opportunity to be cured or to
improve his or her mental condition.” The court concluded:

The evidence in the instant case is overwhelming and
convincing that a program of ‘habilitation’ can work
to improve the lives of [the institution]’s residents.
Testimony of experts and documentary evidence indi-
cate that everyone, no matter the degree or severity of
‘retardation,” is capable of growth and development if
given adequate and suitable treatment.

New York State Ass’n for Retarded Children v. Rock-
efeller, 357 F. Supp. 752 (E.D.N.Y. 1973)

This action was filed in the U.S. District Court for the
Eastern District of New York, alleging that conditions at
the Willowbrook State School for the Mentally Retarded
violated the constitutional rights of the residents. On the
testimony of parents and the affidavits of others, Judge Orin
Judd found numerous failures to protect the physical safety
of the children and that their condition was deteriorating
rather than improving, due to poor physical maintenance
and “conditions ... hazardous to the health, safety, and
sanity of the residents.” Judge Judd ruled that people with
developmental disabilities should live free from cruel and
unusual punishment, and that plaintiffs’ constitutional right
to protection from harm in a state institution meant that the
residents of Willowbrook were “entitled to at least the same
living conditioners as prisoners.” Finding that the plaintiffs
did not have such conditions, he issued a consent judgment
setting forth guidelines and requirements for the operation

of the institution. In 1975, the U.S. District Court for the
Eastern District of New York approved the consent judg-
ment settling the Willowbrook case.

Current Status

These legal actions helped to pave the way for deinsti-
tutionalization and gave greater visibility to the potential
impact of the legal system on improving the lives of people
with disabilities.

Changes in federal laws soon followed. In 1974,
President Richard Nixon issued Executive Order 11776, set-
ting forth the national goal of returning about one-third of
the 200,000 people with developmental disabilities in pub-
lic institutions to community residential placements.”* The
Justice Department was directed to strengthen the full legal
rights for people with mental disabilities. In October 1972,
Congress amended the Social Security Act to create the fed-
eral Supplemental Security Income Program.'* This program
was intended to assist those who cannot work because of
age, blindness, or disability by “set[ting] a Federal guaran-
teed minimum income level for aged, blind, and disabled
persons.”” Additionally, amendments to the Rehabilitation
Act required that people with severe disabilities be given
priority for vocational rehabilitation services, and Section
504 prohibited discrimination against people with disabili-
ties in federally funded programs.*®

Right to Habilitation

Halderman v. Pennburst, 446 F. Supp. 1295 (E.D. Pa.
1977)

In 1974, Terri Lee Halderman, a minor resident of
Pennhurst State School and Hospital, a Pennsylvania insti-
tution for care of those with mental disabilities, brought a
class action in the District Court for the Eastern District of
Pennsylvania on behalf of herself and all other Pennhurst
residents against Pennhurst, its superintendent, and various
officials of the Commonwealth of Pennsylvania respon-
sible for the operation of Pennhurst. It was alleged that
conditions at Pennhurst violated various state and federal
constitutional and statutory rights of the class members.
Specifically, the lawsuit argued that these conditions denied
the class members due process and equal protection of

Exhibit at the Welsch trial in 1973: Man being fed, Boswell Hall.

Exhibit at the Welsch trial in 1973: Crib enclosures, Boswell Hall.
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the law in violation of the Fourteenth Amendment, that
Pennhurst used cruel and unusual punishment in violation
of the eighth and fourteenth amendments, as well as the
Pennsylvania Mental Health and Mental Retardation Act of
1966. The class sought injunctive and monetary relief, as
well as the closure of Pennhurst and the establishment of
“community living arrangements” for its residents.

Ultimately, the district court awarded injunctive relief and
ruled that certain rights of the patients had been violated.
The district court held that there is a federal constitutional
right to be provided with “minimally adequate habilitation”
in the “least restrictive environment,” regardless of whether
the patients were voluntarily or involuntarily committed.
According to the court, there also existed a constitutional
right to “be free from harm” under the Eighth Amendment,
and to be provided with “nondiscriminatory habilitation”
under the Equal Protection Clause. Each of these rights was
found to have been violated by the conditions at Pennhurst.
The district court ordered that Pennhurst eventually be
closed and that suitable “community living arrangements”
be provided for all Pennhurst residents.

The Court of Appeals for the Third Circuit affirmed, but
on a different rationale.”” The Court of Appeals did not base
its affirmation on the constitutional claims, but rather on a
construction of the Developmental Disabilities Assistance
and Bill of Rights Act, 42 U.S.C. § 6000 et seq. The court
also affirmed the district court’s holding that Pennhurst resi-
dents have a state statutory right to adequate habilitation.
However, the decision was ultimately vacated by the U.S.
Supreme Court based on the Eleventh Amendment principle
that federal courts cannot order state officials to comply
with state laws." The institution was eventually closed pur-
suant to a settlement agreement.

Most Integrated Setting

Olmstead v. L.C., 527 U.S. 581 (1999).

In Olmstead v. L.C., the U.S. Supreme Court rejected the
state of Georgia’s appeal to enforce institutionalization of
individuals with disabilities, affirming the right of individuals
with disabilities to live in their community. The Court based
its decision on sections of the Americans with Disabilities
Act, along with other federal regulations that require states
to administer their services, programs, and activities “in the
most integrated setting appropriate to the needs of qualified
individuals with disabilities.” This decision marked the first
time the U.S. Supreme Court had applied the ADA to insti-
tutionalization. The case reached the Supreme Court when
the Georgia Department of Human Resources appealed an
Eleventh Circuit decision holding that it had violated the
ADA’s “integration mandate” by segregating two women
with mental disabilities in a state psychiatric hospital long
after the agency’s treatment professionals recommended
their transfer to community care.

Current Status

The Olmstead decision opened the door for persons
with disabilities and their families to request and receive a
full range of community services as alternatives to services
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provided in institutionalized settings. The Court mandated
that states make reasonable modifications to their programs
to foster the placement of individuals in the least restrictive
setting appropriate for each individual. In its letter to state
Medicaid directors, the Centers for Medicare & Medicaid
Services (CMS) suggested that states could comply with the
Olmstead decision by developing “a comprehensive, effec-
tively working plan for placing qualified persons with disabil-
ities in less restrictive settings.”” However, some have ques-
tioned the impact of the decision, noting that it is not based
on a constitutional right and pointing out internal deficiencies
that weaken the force of its integration mandate, including
lack of guidance on standard of care and lack of direction on
the respective roles of the courts and legislatures.

Conclusion

The federal courts have played an important role in secur-
ing and enforcing the constitutional rights of those with dis-
abilities. Court decisions frequently served as the impetus to
legislative change codifying certain rights and protections.
One significant law is the Americans with Disabilities Act,
passed in 1990. Through the passage of the ADA, Congress
set forth as a goal the assurance of equality of opportunity,
full participation, independent living, and economic self-suffi-
ciency for people with disabilities. The federal courts continue
to play a crucial part in defining and enforcing both statutory
and constitutional rights of those with disabilities. TFL
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