
Increasingly since the 2003 amendment of Rule 53 of the 
Federal Rules of Civil Procedure, courts turn to special mas-
ters in constitutional, commercial, disabilities, mass tort ,and 
other litigation for assistance at all stages in the adjudication 
process. Masters may be appointed for a variety of purpos-
es, including pretrial discovery and settlement, to preside 
over trials, and in the posttrial monitoring and compliance 
phases of a suit.1 The use of masters has been constructive 
and beneficial to litigants and to the courts.

This article first offers a general discussion of masters 
and judicial adjuncts. Next, it turns to their use in disability 
rights litigation. Finally, it concludes with suggestions for 
effectively using adjuncts in such cases.

The volume, breadth, and complexity of today’s litiga-
tion, combined with the limited resources of the courts, 
practically demands the use of special masters and other 
adjuncts in appropriate cases. As Judge Shira Scheindlin 
explains, revised Rule 53 “was undoubtedly intended to 
expand the use of masters in new directions to help courts 
cope with ever-increasing caseloads and address difficult 
issues that require disproportionate and often unavailable 
judicial attention and expertise.”2 Judge Scheindlin con-
cludes, “If the court refuses to get the help it needs, it will 
not be able to effectively deal with its docket.”3

Before 2003, appointment of a master was reserved to 
the “exceptional case,” and there was significant dispute 
in particular instances over whether a case was sufficiently 
exceptional to warrant a master. The 2003 rule effectively 
abandoned the notion that appointment of a master is disfa-
vored;4 the rule now facilitates the expanded use of masters. 

More familiar, perhaps, in realms such as patent law and 
products liability, judicial adjuncts—whether called special 
masters or technical advisors or carrying another title—have 
proven to be a vital element in public law litigation involv-
ing institutional and systemic reform of school systems, 
prisons, and services for people with disabilities. These 
cases often conclude with complex injunctive relief, requir-
ing changes in the administration and delivery of services to 
vulnerable populations, sometimes isolated and sometimes 
dispersed over a large geographic area. 

In public law litigation, the impetus is not individual 
wrongdoing but rather remedying the social condition and 
the governmental dynamics from which originate the viola-
tion of constitutional or statutory rights. Such suits are often, 
but not necessarily, class actions. Given the breadth of such 
cases, and the need for attention to typically comprehensive 
requirements and fluid implementation challenges, it is no 
wonder that a judge observed that this role in “monitoring 
compliance with long-term injunctions or consent decrees 

... can be a full-time job for the court.”5 
As the Court of Appeals for the First Circuit stated in a 

systemic education case, “the monitoring process is a basic 
responsibility of the court. To the extent that the myriad of 
minor problems which will arise can be resolved without 
the necessity of resorting to the district judge, the process 
of implementation will be facilitated.”6 

At least as important, if not more so, than the problem-
solving desideratum is that the court live up to its word 
in adopting such orders. In appointing a monitor in a dis-
abilities class action, U.S. District Judge Donovan W. Frank 
stated, “the credibility and reliability of the judicial process 
is at stake when an order such as this is entered.”7
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In addition to the federal court’s Rule 53 and inherent 
power to appoint special masters,8 it is well established that 
courts may appoint other judicial adjuncts.9 Most often cited 
is the 1920 Supreme Court decision in Ex parte Peterson.10 
That seminal decision expressed the necessity—or perhaps 
the preference—for a master, monitor or technical advisor. 
A cogent rationale for judicial adjuncts rises in relief from 
the narrative in that case and Justice Brandeis’ analysis.11

Walter Peterson, who had been appointed receiver of 
a coal company, sued Arthur Davison to recover $21,014 
allegedly due for coal sold and delivered, covered in 298 
ledger items. Davison admitted that he had owed that 
money, but he counter-claimed that if the bills and pay-
ments were all considered, Peterson actually owed him 
$9,999, on another account including 298 items. U.S. District 
Judge Augustus N. Hand of the Southern District of New 
York appointed an auditor to review the accounts, to hear 
testimony, and to form a judgment which would aid the 
court and jury in making its decision.

The Supreme Court applauded the use of the auditor as 
a mechanism to permit a “more intelligent conversation” 
about the controversy, with this outsider to the controversy 
sifting and drawing conclusions on the facts:

This full hearing, while obviously necessary to enable 
the auditor to form a trustworthy judgment on the 
disputed items, would serve also to narrow the field of 
controversy. For such a tentative trial acts as a sifting 
process by which misunderstandings and misconcep-
tions as to facts are frequently removed. In the course 
of it many contentions or assumptions made by one 
party or the other are abandoned. Agreement is thus 
reached as to some of the facts out of which liability 
is alleged to arise, even when the items to which they 
relate remain in dispute.12

After concluding that the appointment did not violate a 
party’s right to a jury trial, the Supreme Court concluded 
that federal courts have the discretionary power “to appoint 
persons unconnected with the court to aid judges in the 
performance of specific judicial duties, as they may arise 
in the progress of a cause,” a power exercised “[f]rom the 
commencement of our Government.”13 In complex cases, 
referral to the “outsider,” a special master, is preferred:

Whether such aid shall be sought is ordinarily within 
the discretion of the trial judge; but this court has indi-
cated that where accounts are complex and intricate, 
or the documents and other evidence voluminous, or 
where extensive computations are to be made, it is the 
better practice to refer the matter to a special master 
or commissioner than for the judge to undertake to 
perform the task himself.14 
The lessons of Peterson are that a judicial adjunct enables 

the court to benefit from a “more intelligent conversation”; 
and that in a complex case, it is not only acceptable, but 
it is “the better practice” for the judge to call on a special 
master or other judicial adjunct to perform the needed tasks. 

Peterson and its progeny support the long-accepted prac-

tice of use of technical advisors as judicial adjuncts. A tech-
nical advisor may be appointed under the court’s inherent 
powers, under Federal Rule of Evidence 706, or apart from 
Rule 706.15 The advisor may assist the court in understand-
ing the technical evidence under consideration.16 In addition 
to assisting in understanding a case, a technical advisor may 
be appointed to craft a remedial plan or to conduct what 
might become a dispositive analysis of complex data.17

Tens of millions of Americans have disabilities. There are 
76 million members of the Baby Boomer generation and they 
are an increasing proportion of the United States population. 
Many people with disabilities are currently, or soon will be, 
receiving services in governmental, congregate, community 
or institutional settings. In addition to constitutional protec-
tions for some individuals, statutes such as the Americans 
with Disabilities Act and Section 504 of the Rehabilitation Act 
prohibit discrimination against people with disabilities. We 
have come a long way from Aristotle’s ancient dictum that 
no person with disabilities shall live.

In the disabilities field, there are sensitive and complex 
relationships among governmental agencies that provide or 
regulate service delivery, private provider agencies, clients 
with disabilities and their advocates and families. Local rules 
as well as state statutes often impact compliance. Judicial 
decrees in this field often require adjustment or creation of 
regulations, development of new services and expansion 
of existing services, and innumerable instances of decision-
making regarding individuals who benefit from the decrees.

Complex systems transformation under public law ju-
dicial decrees necessitates careful planning and a judicial 
adjunct is often key to that effort. Typically, planning will 
include analysis, development of a mission, goals and ob-
jectives, expected outcomes, tasks and timelines, deadlines, 
identification of persons responsible, quality assurance and 
accountability mechanisms, and evaluation. When done 
well, the court can confidently end its jurisdiction, leaving a 
self-adjusting system in place, with sufficient feedback and 
flexibility to adapt to changing conditions. An unimplement-
ed or vague plan, however, is insufficient to satisfy parties or 
courts that the court’s involvement will someday end. 

Where a systemic order is in place, whether by consent 
or after litigation, the parties typically have a common 
interest in implementation. Absent an aggressive appellate 
stance, defendants wish to expedite compliance to end the 
court’s oversight. Plaintiffs, having obtained relief, want to 
achieve their desired outcomes. Thus, unlike the prejudg-
ment phase, at which the research shows parties prefer an 
adversarial procedure, a cooperative effort is possible in 
the implementation phase.18 For example, where a court 
appointed an independent consultant to monitor system-
wide relief, the court expected a “nonadversarial” approach, 
despite the noncompliance findings which were part of the 
basis for the monitor’s appointment.19

In disability rights cases, courts have used various rubrics 
in addition to special master: technical advisor, monitor, con-
sultant, independent consultant, and the like. A recent order 
appointed “an independent advisor to the Court to assess 
and monitor the implementation of the Settlement Agree-
ment.”20 In a District of Columbia case that had proceeded 
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for decades, the masters, after “serious noncompliance” with 
the court’s remedial orders in a case involving services to 
formerly institutionalized people with developmental dis-
abilities, recommended the appointment of an “Indepen-
dent Compliance Administrator” to ensure that defendants 
achieve compliance.21 In a nine-year-old case in which the 
court found that Guam’s failure to provide community-based 
living services to the mentally ill violated the federal Consti-
tution and the Americans with Disabilities Act, the court had 
utilized a special master and court monitors without success 
in moving defendants to compliance. Finally, it established 
what it called the “Federal Management Team” under Rule 
70 and the court’s inherent equitable powers with the au-
thority to take whatever action was needed to achieve com-
pliance. The court monitors were named the members of the 
Federal Management Team.22 

Courts are certainly limited in ability and resources to 
shepherd all the details of compliance,23 but they are com-
petent to ensure compliance, even in the most complex situ-
ations.24 A case in point is United States v. State of Connecti-
cut, in which Senior U.S. District Judge Ellen Bree Burns 
found the state in contempt of a consent decree intended 
to reform an institution for people with developmental dis-
abilities, Southbury Training School (STS).25 The court found 
deficiencies in areas such as medical care, psychiatric ser-
vices, psychological programs, physical therapy, injuries, 
and protection from harm, concluding that “STS’s systemic 
flaws have caused many residents to suffer grave harm, and, 
in several instances, death.” The court appointed me her 
special master to review STS’s care, determine the changes 
needed, “formulate specific methods to implement the re-
quired changes,” and help “effectuate those changes.”26 I 
actively oversaw a detailed remedial plan, holding hearings 
where necessary, and after nine years, the state achieved 
compliance at the institution and was purged of contempt.27 
Such special masterships work well in securing compliance.

My views with regard to the effectiveness of the use of 
judicial adjuncts have developed in acknowledgement of the 
law in this field, as a litigator on behalf of both plaintiffs and 
governmental defendants in disability rights class actions, and 
my service to several federal courts in disability rights cases. 

Courts administering consent decrees or systemic relief in 
disability rights cases—and parties in such cases as well—
might take the following considerations in mind when 
appointing a special master, technical advisor, or other 
judicial adjunct:

•	 It is imperative that the adjunct rely on first-hand infor-
mation, review of source documents, and site visits. 
Verification of defendants’ compliance recommendations 
should be the normal course.

•	 Periodic reports from the defendants and the adjunct 
should be required, with the frequency dependent on 
the time horizon for the decree as a whole, or specific 
elements of the decree.

•	 A “no surprises” understanding enhances trust. If the 
adjunct and the parties agree that no action will be taken 
without a “heads up” to the others, the implementation 
will be more effective than a “gotcha” approach.

•	 The adjunct should meet often with the parties, on agen-
das shared in advance. Independent discussion with the 
parties before and after joint meetings can be very useful.

•	 An early priority for the adjunct is to establish a report-
ing format for the defendants, with the format developed 
from the decree’s requirements.

•	 Specific “evaluation criteria” will assist the defendants in 
reporting on and achieving compliance. It will also per-
mit the court to incrementally discharge defendants from 
oversight over particular requirements.

•	 Attention to reporting and evaluation criteria assist in 
identifying decree requirements which are vague or sub-
ject to dispute. The adjunct can assist the parties and the 
court in resolving disputes over such threshold concerns. 

•	 Ex parte access to the court is essential to a smooth 
process. Such contact can be maintained with propriety, 
and it facilitates cooperative efforts between the parties.28

•	 Typically, the adjunct will require assistance. Consultants 
may be retained with regard to particular administrative 
or clinical or other professional judgment questions.

•	 The adjunct would do well to recognize and applaud 
compliance early and often, and, with equal attention, to 
note noncompliance. The supervising court, where there 
is a basis for doing so, should act on the adjunct’s recom-
mendations promptly. Delay creates uncertainty and may 
slow progress.

Needless to say, it is essential that justice be rendered in 
systemic disability rights litigation to enforce constitutional and 
statutory rights. Most often, such litigation results in consent 
decrees, and another article might well be written entitled, “It 
Is Time to Write the Inevitable Consent Decree.” Whether by 
consent or judicial fiat, the orders in such cases are generally 
complex: they require attention to the intricacies of relation-
ships among a variety of actors, and attention to the intimacy 
of professional treatment and habilitation interactions. 

Except in an unusual case, courts cannot effectively and 
efficiently oversee implementation without assistance from 
a special master, monitor, technical advisor or other judicial 
adjunct. As Judge Scheindlin observed, “monitoring compli-
ance with long-term injunctions or consent decrees ... can 
be a full-time job for the court.”29 That need not be the case. 
Both the court and the parties benefit from the judicious use 
of judicial adjuncts in such litigation. TFL
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