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Optimism for the Leg

THERE Is REASON to be optimistic about the future of
the legal profession. Being optimistic about the
future does not mean that lawyers should ignore
reality. As Walt Disney said, “I always like to look

on the optimistic side of life, but I am realistic enough
to know that life is a complex matter.” The realities
of the legal market are more than complex—they are
sobering. The New York Times reported this past July
that “[olnly 55 percent of 43,735 graduates in 2011
had a law-related job nine months after graduation.”
NALP statistics recently revealed that the “median
starting salary for new law school graduates from the
Class of 2011 fell 5% from that for 2010 and has fallen
nearly 17% just since 2009.”* According to a U.S.
News and World Report survey, law students regu-
larly graduate with more than $100,000 in debt.?

It is true that some of the doors to the practice
of law have closed. Yet, in the words of Alexander
Graham Bell: “When one door closes another door
opens, but we so often look so long and so regretfully
upon the closed door, that we do not see the ones
which open for us.” New doors will open as the legal
market adapts to economic realities. Here are a few
reasons to be optimistic about federal practice.

Practice Areas Will Evolve and Create New Opportuni-
ties to Help Clients.

Legal practice areas are evolving and will provide
opportunities for growth. According to one legal
industry report, intellectual property, along with
banking, health care, and energy law are “red hot”
practice areas for 2012.% Intellectual property, for
example, will continue to be “hot” because of the
enactment of the America Invents Act (AIA) and the
overhaul of the U.S. patent system. Sweeping changes
include:

e Patents will be granted based on a first-to-file
system;

* New commercial use defenses will change intel-
lectual property strategies and expand litigation
defenses;

* Best mode will no longer be a basis for invalidity
or inequitable conduct in litigation;

* Failure to obtain advice of counsel will not be evi-
dence of willfulness; and

* Accusing the same products is not sufficient to join
multiple defendants.
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In addition, new trial proceedings will be available
in the U.S. Patent Office. Rules governing these pro-
cedures will begin in 2012. The proceedings involve
pretrial and trial practices familiar to federal patent liti-
gators. Therefore, intellectual property lawyers knowl-
edgeable about the AIA and experienced in patent
litigation will be equipped to guide clients through the
maze of available strategies and ambiguities.

Other practice areas will also likely be in demand,
including labor and employment, antitrust, bank-
ruptey, energy, financial, criminal, and health care.
The FBA’s practice area sections serve all of these
high demand areas. Every issue of The Federal Lawyer
includes columns and articles of interest and impor-
tance in these practice areas.

Innovation in Billing Practices Can Align You with
Clients.

Lawyers who embrace innovative billing practices
will better adapt. Until recently, the legal profession
was lagging behind the business world. While the
business world was innovating, changing, expand-
ing (and contracting) in response to economic times,
law firms clung to the traditional billable hour model.
That traditional model is declining in favor of alter-
native fee arrangements. Today, clients are doing
more with less and lawyers are being appropriately
asked to do the same. Fee arrangements, such as flat
fee, blended rate, and capped amounts are some of
the most popular alternatives. Still, there is need for
improvement and this need creates opportunities for
lawyers to deliver their legal services to clients in the
most efficient way possible.

Experienced and Inexperienced Lawyers Can Bring
More to the Table—Together.

There is great potential in the new generation of
lawyers. For example, they bring valuable knowledge
about the latest technology, such as social media, to
the legal profession. Newer practitioners also have an
edge—they will spot issues and opportunities related
to technology. Technically savvy lawyers are likely to
appreciate how the Internet and social media should
be tapped for marketing, consistent with the rules of
professional responsibility. Junior lawyers can pro-
vide cost savings while taking lead roles in conduct-
ing electronic discovery. Along these lines, lawyers
who can identify and develop innovative electronic
discovery and pretrial strategies to do more for less
without compromise to a client’s best interests will
fare well in the future. Concepts of proportionality



consistent with Federal Rule of Civil Procedure 26(g),
if addressed and applied early in litigation, can save
clients significant costs and business disruption.

Seasoned lawyers—if open to change—can learn
a lot from the new generation. Younger lawyers are
unlikely to take a client relationship for granted and
the experienced lawyer’s practice can be rejuvenated
by collaborating with a lawyer eager for experience
and success.

It May Be Tougher to Find Opportunities—But They
Are There.

Lawyers may have to look harder and in different
places for the best opportunities. Sheryl Sandberg, of
Facebook, offered this advice in her 2012 commence-
ment speech at Harvard Business School: “Look for
opportunities, look for growth, look for impact, look
for mission. Move sideways, move down, move on,
move off. Build your skills, not your resume. Evaluate
what you can do, not the title they’re going to give
you. Do real work.”

Until the number of graduating law students is con-
sistent with demand, the job market will be rough. For
the newer lawyer, internships, temporary assignments,
contracts, and non-partnership track positions can help
build skills and experience. Alternative positions may
also provide flexible options. Hard work and success
in any position will likely lead to something else. In the
long run, career paths with more twists and turns might
lead to more satisfying and rewarding work.

We Can Still Be Proud of the Legal Profession.

The practice of law in the federal courts is genuinely
rewarding. It is a privilege to serve clients in Federal
Court. If you are reading this magazine, you are already
part of the federal family and appreciate the collegial-
ity of federal practice and the Federal Bar Association.
Federal Court judges, such as those profiled in 7he
Federal Lawyer, have dedicated their careers to our jus-
tice system. FBA membership rosters include the best
and the brightest in federal practice. Despite the diffi-
cult economic times, lawyers continue to devote time to
pro bono clients and other volunteer work. The FBA’s
annual awards, including the Sarah T. Hughes Civil
Rights Award, Ilene and Michael Shaw Public Service
Award, and Elaine R. “Boots” Fisher Award, reflect the
bench and bar’s focus on service beyond the billable
hour. Individual FBA chapters, including Minnesota,
Pennsylvania, and Washington, collaborate on and sup-
port pro bono and pro se litigant programs.’

Conclusion

These are just some of the reasons for optimism.
Talented, creative lawyers who can put themselves in
the client’s shoes will find ways to open new doors
and be in demand. And, if you don'’t believe it, then
consider one final reason to be optimistic: research
has shown that optimism may increase your life span,
reduce the risk of depression, and increase your resis-
tance to the common cold.® TFL

Becky Thorson is the editor in chief of The Federal
Lawyer. She is a partner in Robins, Kaplan, Miller &
Ciresi LLLP in Minneapolis, where she practices in in-
tellectual property litigation and business litigation
and is chair of the firm’s Hiring Committee.
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MESSAGE continued from page 3

The FBA is the most economically priced, most
flexible, and most dynamic bar there is! We are truly
federal in that we give great autonomy to chapters,
but as individuals we join not only a chapter but also
a national organization that includes sections and

divisions. We get three for the price of one! Let us all
insure we are watching our basics

and we will grow. After all, “If it

is to be, it is up to me.” TFL
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