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Many respondents in removal proceedings 
submit applications for relief that reflect one 
or more alcohol-related offenses. Depending 

on the type of relief application at issue and the 
nature, frequency, and recency of the alcohol-related 
history, alcohol use can have a significant impact on 
whether or not a respondent is successful in receiv-
ing relief.1 Making this determination involves an 
assessment of the circumstances surrounding the 

alcohol-related incidents—including whether 
or not they resulted in criminal convictions—
and a determination of whether the incidents  
(1) result in immigration law inadmissibility,2 
(2) negate a finding of good moral charac-
ter,3 (3) involve a criminal-related bar,4 or (4) 
implicate a discretionary denial.5 

 The presence of alcohol-related convic-
tions and even alcohol-related incidents can, 
therefore, trigger any number of avenues of 
inquiry. As a matter of course, the presence of 
these alcohol-related incidents requires each 

of the parties to undertake specific analyses, which 
range from an examination of the legal and regulatory 
provisions, to relevant case law,6 and a consideration 
of related policy guidance provided by the executive 
branch.7 (These two issues are discussed in more 
detail below.) Moreover, given the complex interac-
tion in the Immigration and Nationality Act (INA) 
between alcohol abuse as a mental health issue and 
a “habitual drunkard” designation as an issue involv-
ing moral character (as discussed below8) immigration 
law employs standards that have evolved dramatically 
over the past 60 years through changes in both the 
scientific understanding of the nature of alcohol use 
and abuse and variations over time and across com-
munities about who is considered a habitual drunk-
ard.9 As a result, the parties to a removal proceeding 
must navigate a wide array of documentary and 
testimonial evidence—including medical, psychiatric, 
academic, law enforcement, and conviction records—
to determine the extent to which alcohol-related 
offenses and incidents have an impact on eligibility 
for relief from the multiple prongs of morality, health, 
criminality, and discretion, as discussed in more detail 
later in this article.10 This evidence can affect eligibil-
ity for even the most minimal form of relief, such as 
post-conclusion voluntary departure, which includes 
a statutory element requiring a showing of good 
moral character.11 Ultimately, alcohol-related incidents 

can derail almost any application on discretionary 
grounds.12 

Because of the array of consequences that can 
be triggered by alcohol-related incidents, it is use-
ful to be proactive in employing case management 
techniques that identify these potential issues. Early 
identification of these issues may successfully narrow 
contested matters through stipulations of fact and 
law agreed upon at scheduled status conferences.13 
Failure to do so can result in ultimely, yet good faith, 
motions to continue for development of additional 
material evidence,14 which can cause procedural 
delays. Thus, because of the immigration court’s high 
volume dockets,15 the goals of judicial economy,16 and 
the complex nature of cases that implicate so many 
possible contested issues,17 all parties are best served 
by careful and timely attention to these matters.18 

There is an additional obstacle in resolving these 
matters expeditiously. Case law that interprets the 
good moral character bar in the habitual drunkard 
context is limited.19 Similarly, even though the health-
related grounds for inadmissibility are more clearly 
defined by statute and have been interpreted by the 
executive branch’s interagency memos,20 there is little 
case law reviewing the statutory provision as it relates 
to alcohol abuse or dependency.21 Moreover, given 
that leaders in the medical field have characterized 
alcohol abuse as a mental health issue,22 there is lack 
of clarity about the overlap between alcohol abuse as 
an issue of good moral character and alcohol abuse as 
a medical issue. (Historical perspectives on this issue 
are discussed in more detail below.)

This article will review the statutory, regulatory, 
judicial, and policy underpinnings related to alcohol 
use and abuse as determined in the current analytical 
framework. First, the discussion will examine the leg-
islative history behind the relevant statutory provisions 
and consider how the implementing regulations have 
transformed over the past six decades—considering 
these changes in historical context and as a reflection 
of the evolution in scientific and societal percep-
tions of alcoholism and morality. Second, the paper 
will examine the judicial application of the current 
statutory and regulatory framework and review how 
changes in executive branch policy have influenced 
enforcement of the relevant laws and regulations. 
Third, the article will identify the lines of inquiry that 
parties must resolve in the most common types of 
immigration cases. Finally, the article will consider 
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whether or not the current legal framework meets the 
intent of the legislation and will pose questions as to 
whether the current adjudicatory process is meeting 
its mandate effectively. 

This article is intended to start the conversation 
on how to resolve these complex and interrelated 
issues. The discussion will neither resolve the more 
than 200-year-long interest in defining and redefin-
ing moral character in the immigration context nor 
prescribe how best to reconcile statutes governing 
immigration law that may or may not be in conflict, 
depending on one’s understanding about the science 
of alcohol abuse and dependency. The topic is a sen-
sitive one from a multitude of perspectives, because 
it requires reconciliation of morality, scientific, and 
discretionary decision-making. However, even if the 
current framework remains unchanged, this article 
proposes case management techniques that might 
bring about more consistent record development, 
clearer judicial analysis, and greater uniformity in 
outcome. 

Relevant Statutory Provisions, Brief Legislative History, 
and Evolution of Alcoholism as a Disease 

The Immigration and Nationality Act regulates 
alcohol-related conduct in immigration law by pro-
scribing it in the following four contexts: 

as indication of a lack of morality,•	
as a mental health issue,•	
as one of many factors that a judge can consider in •	
exercising discretionary authority, and 
as a criminal issue. •	

As a practical matter, the criminal ground is fairly 
well defined, because the Board of Immigration 
Appeals (BIA) has concluded that a conviction for 
a charge of aggravated driving under the influence 
(DUI) with two or more prior DUI convictions is not 
a crime involving moral turpitude.23 In addition, the 
U.S. Supreme Court has held that a DUI conviction 
is not an aggravated felony when there is no mens 
rea articulated in the statute.24 The remaining three 
grounds will be covered in depth below. 

Historical Perspectives on Moral Character and 
Alcohol Abuse Policies 

The U.S. immigration policy’s periods of great 
expansion and those of waning support have reflected 
the values, morals, and mores of the constituents that 
the legislation has served. Today, the alcohol-related 
bars are a clear reflection of legislative concerns 
about preserving health and safety as well as shaping 
the type of character deemed moral for admissibility, 
but, in the early years of this nation, the focus on 
morality was much more single-minded. Dating back 
to legislation passed by the First Congress in 1790, 
the first naturalization statute contained a prominent 
morality requirement and limited the benefit to per-

sons who could establish that they possessed “good 
character.”25 In practice, however, the application of 
these early immigration policies was relatively liberal 
and, by the end of the 1800s, immigration to the 
United States had burgeoned and the country was 
experiencing pronounced social tensions that called 
into question whether the then current law was suc-
cessfully excluding those who did not possess good 
moral character.26 This populist unrest resulted in the 
enactment of restrictionist immigration laws that pro-
hibited the admission of “undesirable” immigrants.27 
In the years after World War I, an ever-tightening 
admission standard, coinciding with the rise of the 
temperance movement in the United States,28 led to 
the enactment of legislation that set forth a jumble of 
excludable persons. It is in this list of excludable per-
sons that we first see a reference to the undesirability 
of those deemed to suffer from “chronic alcoholism” 
at the same time that those deemed mentally defec-
tive are identified as undesirable.29 At this point in the 
country’s history of legislation related to immigration, 
one should note that alcoholism is neither defined as 
a mental defect nor is it clearly identified as a moral 
impairment. 

In the 1930s and 1940s, however, the focus of the 
debate shifted to defining alcoholism as a matter of 
addiction and disease. The use of alcohol was becom-
ing socially acceptable and the ill effects of “addic-
tion” were confined to only some individuals who, for 
reasons unknown, developed an unhealthy relation-
ship with the substance.30 This shift in perception was 
propagated by some of the early leaders of Alcoholics 
Anonymous and gained more momentum among the 
mainstream with the 1960 publication of The Disease 
Concept of Alcoholism by Elvin Jellinek, a scientist at 
the Yale Center of Alcohol Studies.31

As the scientific community continued the debate 
on the origins and parameters of alcohol abuse 
and dependence, Congress took up comprehensive 
immigration reform and enacted the framework that 
is in place today and guides decision-making on all 
these issues. The INA frames alcohol use as a moral 
character issue and as a separate health issue. Under 
the INA, from a moral character standpoint, habitual 
drunkenness prevents an applicant from establishing 
good moral character. Similarly, from a health stand-
point, alcohol abuse and dependence can result in 
health-related inadmissibility. 

However, in the more than 60 years since the 
the INA was enacted, there has been considerable 
development in the general understanding of habitual 
drunkenness and alcohol abuse and dependence. 
First, the scientific community’s views about the 
neuroscience of alcoholism have evolved consider-
ably. Under current mainstream medical thought, 
alcoholism is considered a mental disease and can 
be diagnosed using criteria set forth in the Diagnostic 
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and Statistical Manual of Mental Disorders IV (DSM-
IV) for diagnosing alcohol dependence and abuse. A 
DSM-IV diagnosis of alcohol dependence requires a 
“maladaptive pattern of alcohol use, leading to clini-
cally significant impairment or distress” with three or 
more of the following symptoms occurring within the 
same 12-month period:

tolerance, as defined by either of the following: 1. 
a need for markedly increased amounts of the •	
substance to achieve intoxication or desired 
effect, or 
markedly diminished effect with continued use •	
of the same amount of substance; 

withdrawal, as manifested by either of the follow-2. 
ing: 

the characteristic withdrawal syndrome for the •	
substance, or
the use of alcohol to relieve or avoid with-•	
drawal symptoms;

consumption of alcohol in larger amounts or over 3. 
a longer period than was intended;
a persistent desire or unsuccessful efforts to cut 4. 
down or control alcohol use;
a great deal of time spent in activities to obtain 5. 
alcohol, use the alcohol, or recover from its 
effects;
rejection of or reduction in important social, 6. 
occupational, or recreational activities because of 
alcohol use; and
continued use of alcohol despite knowledge of 7. 
having a persistent or recurrent physical or psycho-
logical problem that is likely to have been caused 
or exacerbated by the substance (for example, 
continued drinking despite recognition that an 
ulcer was made worse by alcohol consumption).32 

While mainstream scientific studies reflect that 
alcohol dependence is a disorder of the brain, some 
critics reject this theory.33 Critics argue that the onset 
of alcoholism necessarily includes a volitional ele-
ment, not simply genetic or environmental factors, 
because alcoholics can only develop the disease 
through the active use of alcohol. This type of skep-
ticism was a crucial factor in a 1988 U.S. Supreme 
Court decision that upheld a regulation permitting the 
Veterans’ Administration to avoid paying educational 
benefits on the basis that alcoholism always includes 
an element of willful misconduct and therefore was 
not a “handicap” as defined by the Rehabilitation Act 
of 1973.34 This confluence between voluntary and 
involuntary factors and the notion that alcohol use 
and abuse reflect a lack of inner discipline confounds 
scientists, judges, and lawmakers and leads some to 
contend that alcoholism is a moral disorder rather 
than a disease.35 

Similarly, there has been marked development of 

the common understanding of habitual drunkenness. 
In his article, “The Discovery of Addiction: Changing 
Conceptions of Habitual Drunkenness in America,” 
published in 1978 in the Journal of Studies on Alcohol, 
Dr. Harry G. Levine, a sociologist who studies the 
history of addiction, explains that he uses the term 
habitual drunkard as an equivalent to the following 
description: 

Drunkard, … intemperate, inebriate, and alco-
holic, to describe people who regularly or 
periodically got drunk. All those terms have 
been commonly used in America. Drunkard and 
habitual drunkard were common in the 17th, 
18th and 19th century, and habitual drunkard is 
still sometimes used today. Inebriate appears to 
have come into usage in the early 19th century. 
Alcoholic was coined in the mid-19th century 
but did not come into regular usage until the 
20th century.36

It is under this backdrop that parties must apply 
the term “habitual drunkard” in the context of moral 
character and reconcile how it relates to or can be 
distinguished from the modern definition of alcohol-
ism.

Bars to Findings of Good Moral Character
The INA defines good moral character in § 101(f) 

of the act. The statute does not define morality posi-
tively but instead defines it in the negative, delineating 
attributes that render an individual to fall outside the 
definition.37 At the top of the list is the term “habitual 
drunkard”;38 a person who is or has been a habitual 
drunkard is unable to establish character that is “good” 
or “moral.” Even though most of the applications for 
relief in removal proceedings require that the applicant 
have good moral character, there is limited immigra-
tion case law defining habitual drunkard as a bar to a 
finding of good moral character. The only published 
BIA decision on this issue, Matter of H-,39 was decided 
soon after the INA was enacted. In that case, a hospital 
psychiatrist treating a committed respondent testified 
that, based on his personal knowledge and review of 
hospital records, the respondent had been a chronic 
alcoholic as of a date certain. The hospital records 
revealed that the respondent had managed to leave 
the hospital surreptitiously on several occasions and 
“immediately began drinking heavily, necessitating 
his immediate and forcible return to the hospital.” 
Ultimately, the BIA determined that the respondent 
clearly fell under the good moral character bar of  
§ 101(a)(f)(1) of the INA and barred relief.40 The BIA 
has not taken up the issue in a precedent decision 
since it made that determination. 
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Thus, as a starting point, one could look to the 
Black’s Law Dictionary, which defines “habitual 
drunkenness” as activity in which “[o]ne who fre-
quently and repeatedly becomes intoxicated by exces-
sive indulgence in intoxicating liquor so as to acquire 
a fixed habit and an involuntary tendency to become 
intoxicated as often as the temptation is presented, 
even though he remains sober for days or even weeks 
at a time.”41

“Habit” is further clarified as “not the ordinary use, 
but the habitual use; … the habit should be actual and 
confirmed, but need not be continuous, or even of 
daily occurrence.”42 The DSM-IV’s alcoholism defini-
tion does not refer to habitual drunkenness, per se.43 
However, parties trying to either apply the standard or 
understand how it differs from alcoholism would be 
hard-pressed to conclude that habitual drunkenness 
does not correlate in some respects with the definition 
of alcohol dependence found in the DSM-IV. 

Under the current framework, even if an alcohol-
related incident does not trigger a ground for removal 
or a statutory bar to relief, most of the common 
forms of relief in immigration court contain a general 
catchall discretionary component, which is discussed 
below, as well as a separate discretionary component 
related to good moral character itself. As a practical 
matter, a search for any precedent or nonprecedent 
authority on the issue of discretionary good moral 
character denials yields no results. 

Health-Related Bars to Admissibility
An alien is inadmissible on health-related grounds 

related to certain physical or mental disorders when 
such disorders are associated with behavior that may 
pose, or has posed, a threat to the property, safety or 
welfare of the alien or others.44 When the alien has a 
history of such a disorder, he or she is inadmissible if 
such behavior is likely to recur or lead to other harm-
ful behavior.45 

Applicable Health and Human Services Regulations 
and Medical Examination Procedures

The law that the civil surgeons apply to make 
determinations of health admissibility is governed by 
the U.S. Department of Health and Human Services 
(DHHS). At a basic level, DHHS regulations iden-
tify communicable diseases that have significance for 
public health and set forth compliance measures and 
vaccinations that focus primarily on physical disor-
ders.46 However, DHHS regulations also identify some 
mental disorders as problematic, including alcohol 
abuse and dependence disorder.47 During medical 
examinations for certain immigration relief applica-
tions, civil surgeons are required to ask questions 
about an applicant’s prior or current use of alcohol.48 
The results of the medical examination are provided 
on a Form I-693, Report of Medical Examination and 

Vaccination Record. Notably, the civil surgeon must 
diagnose alcohol abuse or alcohol dependence and 
include “any diagnoses of substance abuse/addiction 
based on DSM[-IV] criteria … with current associated 
harmful behavior or history of associated harmful 
behavior judged likely to recur.”49

Once an alien has reported this information, the 
civil surgeon applies specific criteria outlined in the 
DSM-IV in a multistep process to assess the follow-
ing: (1) whether the alcohol use equates to a mental 
disorder; (2) if so, whether it is or has been used with 
associated harmful behavior; and (3) if it has been 
used with associated harmful behavior, whether the 
harmful behavior is likely to recur. 

The DSM-IV criteria for diagnosing an alcohol-relat-
ed mental disorder is defined under the entry “Alcohol 
Abuse and Alcohol Dependence.”50 For a civil surgeon 
to diagnose an “alcohol abuse” mental disorder, one 
or more of the following criteria must be present for 
over a year: 

role impairment, including failed work or home •	
obligations; 
hazardous use, including driving while intoxi-•	
cated; 
legal problems relating to alcohol; or •	
social problems attributable to use of alcohol.•	 51

On the other hand, for a civil surgeon to diagnose 
an “alcohol dependence” mental disorder, the DSM-IV 
requires the presence of three or more of the follow-
ing criteria for more than one year: 

increased tolerance to alcohol; •	
signs or symptoms of withdrawal from alcohol; •	
consumption of more alcohol or more frequent use •	
than intended; 
unsuccessful attempts to cut back on alcohol con-•	
sumption; 
excessive time spent in relation to alcohol, such •	
as time spent obtaining alcohol or suffering from 
a hangover; 
impaired social or work activities attributable to use •	
of alcohol; or 
use of alcohol despite physical or psychological •	
consequences.52 

If either of the two mental diagnoses is present, the 
civil surgeon must proceed to the second step in the 
process and determine whether the alcohol has been 
used with associated harmful behavior. Specifically, 
the civil surgeon must ask general questions during 
the medical exam to determine whether there are or 
have been incidents that are related to the alcohol-
related mental disorder and whether these incidents 
have been associated with harmful behavior. Harmful 
behavior has been found to include operating a motor 
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vehicle under the influence of alcohol or engaging 
in violence that arises as a result of alcohol abuse.53 
The civil surgeon can order multiple medical appoint-
ments and make referrals for further evaluation.54 

Recently, the Centers for Disease Control (CDC) 
issued technical instructions, which have the force 
and effect of regulations.55 These instructions advise 
civil surgeons in immigration-related examination to 
review all of the applicant’s available records, includ-
ing medical, psychiatric, police, and school reports.56 
If, after reviewing all the relevant information, the 
civil surgeon determines that there is a mental disor-
der with associated harmful behavior, he or she must 
make a finding of a “Class A” condition. This finding 
reflects that the respondent’s alcohol-related behavior 
has posed a threat to the property, safety, or welfare 
of the alien or others and that such behavior is likely 
to recur or lead to other harmful behavior.57 A “Class 
A” finding renders the respondent inadmissible under 
INA § 212(a)(1)(A)(iii). Conversely, if the civil sur-
geon determines that the respondent has a history of 
a mental disorder but there is no associated harmful 
behavior or there is associated harmful behavior but 
that it is deemed unlikely to recur, then a “Class B” 
finding is made and the respondent is not rendered 
inadmissible on that ground.58 

Review of a Civil Surgeon’s Finding
If either the Department of Homeland Security 

(DHS) or the alien are unsatisfied with the civil sur-
geon’s determination made during the medical exami-
nation, either party may request re-examination.59 In 
such a case, the director of the CDC must convene a 
board of medical officers to review all records submit-
ted by the alien or any witnesses and consider state-
ments from the examining physician.60 The board of 
medical examiners can order subsequent physical or 
psychiatric examinations, including compliance with 
a prescribed rehabilitation program.61 At the conclu-
sion of their review, the board must issue a report, 
which is considered final, unless the director of the 
CDC agrees to a further review.62 

Medical Examinations in Practice
The regulations set forth that medical examinations 

by a civil surgeon are required in connection with 
certain applications for relief, such as adjustment of 
status.63 However, in cases other than adjustment of 
status relief applications, nothing prevents a respon-
dent from obtaining an immigration-related health 
examination by a civil surgeon to aid a decision-
maker in determining admissibility on health-related 
grounds under the REAL ID Act.64 The evidence could 
take the form of a civil surgeon’s report or any other 
type of medical, psychiatric, police, or school report. 

DHS Policy Guidance
From the standpoint of executive branch policy, 

according to a DHS memorandum published in 

January 2004, the department has strict guidance 
about when it should argue that alcohol-related 
arrests or convictions could or should be considered 
prima facie evidence of a health-related inadmissibil-
ity.65 The memorandum declares that, when there 
is a “significant criminal record of alcohol-related 
driving incidents,” the DHS should require medical 
re-examinations.66 

This memorandum defines a “significant criminal 
record” as including the following: 

one or multiple arrests or convictions for an •	
alcohol-related driving offense while driving on 
a suspended license that was the result of prior 
alcohol-related driving incidents; 
one or multiple arrests or convictions for an alco-•	
hol-related driving offense that resulted in personal 
injury or death; 
one or multiple felony convictions for an alcohol-•	
related driving offense or where a sentence of 
incarceration was imposed; 
two or more arrests or convictions for alcohol-•	
related driving offenses within the past two years; 
or
three or more arrests or convictions for an alcohol-•	
related driving offense when one of the arrests or 
convictions occurred in the past two years.67

Notably, this list is not exclusive; the memorandum 
goes on to include other potential evidence of mental 
disorders with associated harmful behavior, including 
alcohol-related domestic violence offenses.68 

In addition, the Department of State (DOS) has 
issued guidance with respect to processing visa 
applications for applicants who have alcohol-related 
driving arrests or convictions.69 That guidance states 
that “consular officers must refer applicants to panel 
physicians (civil surgeon counterparts outside of the 
United States) [if] (a) an applicant has a single drunk 
driving arrest or conviction within the last three calen-
dar years or two or more drunk driving arrests; or (b) 
[drunk driving] convictions in any time period.”70 By 
comparison with the Yates Memo, the DOS employs 
a stricter interpretation of when aliens could be ren-
dered inadmissible under § 212(a)(2) of the act for 
posing a threat to themselves or others.

Waivers under the Immigration and Nationality 
Act

When a “Class A” condition is found, aliens apply-
ing for an adjustment of status may pursue a waiver of 
the § 212(a)(1)(A)(iii) ground of inadmissibility under 
§ 212(g)(3) of the INA. By filing an I-601 waiver, the 
attorney general can waive the ground of inadmissi-
bility following consultation with the secretary of the 
DHHS.71 Waiver applications are evaluated according 
to the following criteria:

September 2012 | The Federal Lawyer | 57

immigration continued on page 58



the applicant’s mental disorder and type of behav-•	
ior associated with it; 
the applicant’s current condition; •	
the prognosis, based on a reasonable degree of •	
medical certainty, that harmful behavior is not 
likely to recur; and 
the recommendation concerning treatment and •	
how it will reduce the likelihood that the mental 
disorder will result in future harmful behavior.72 

Suggested treatments in waiver requests often 
include enrollment in an alcohol rehabilitation pro-
gram and/or follow-up care by a doctor who spe-
cializes in handling addiction-related mental health 
issues. 

General Discretionary Determinations
How many alcohol-related driving offenses would 

it take for an otherwise eligible respondent to be 
denied relief as a matter of discretion? The answer 
to that question is not clear.73 In the context of dis-
cretionary applications for relief, in Matter of Marin, 
the Board of Immigration Appeals held that the 
immigration judge “must balance the adverse factors 
evidencing the alien’s undesirability as a permanent 
resident with the social and humane considerations 
presented in his [or her] behalf to determine whether 
the granting of … relief appears in the best interest 
of this country.”74 It therefore follows that frequency 
and recency of alcohol-related offenses could be 
detrimental to a respondent’s request for relief. Even 
though rehabilitation is not an absolute prerequi-
site for relief,75 a respondent’s efforts to rehabilitate 
himself or herself is often a factor in an immigration 
judge’s discretionary determination.76 

Of course, there is no firm rule as to how decision-
makers should consider alcohol-related offenses in the 
context of adjudicating discretionary relief requests. 
However, in the absence of clear precedent author-
ity on discretionary determinations, the Board of 
Immigration Appeals advises reviewing unpublished 
cases for guidance in making these determinations. 

A review of relevant unpublished cases reveals 
that, in a 2008 unpublished decision, the BIA over-
turned an immigration judge’s decision to grant 
relief as a matter of discretion.77 The respondent 
had 22 criminal convictions, the majority of which 
were related to driving.78 Seven of the offenses were 
related to alcohol, and the BIA pointed out that, even 
though the respondent had been sober for two years, 
because he had relapsed at the time of the hearing, 
he had continued to abuse alcohol.79 As such, the 
BIA disagreed with the immigration judge that the 
respondent warranted relief as a matter of discre-
tion.80 Despite these findings, the BIA did not make a 
finding that the respondent was a habitual drunkard 
in its decision.81 

In another unpublished decision, the BIA held 
that an immigration judge did not abuse discretion 
in granting voluntary departure when the respondent 
had four assault convictions, a conviction for resist-
ing arrest, and “numerous arrests from 1995 to 2002,” 
which were the result of his alcohol use.82 Once 
again, the BIA did not make a finding that the respon-
dent was a habitual drunkard. 

Conversely, in a 2009 unpublished decision, the 
BIA upheld an immigration judge’s decision denying 
voluntary departure as a matter of discretion because 
of two DUIs and “insufficient equities.”83 One could 
argue that the respondents’ equities in the aforemen-
tioned cases were comparable, but the immigration 
judges and the BIA came to differing conclusions on 
whether discretionary relief was warranted. In some 
of these decisions, alcohol played a significant role 
in the discretionary decision-making, but at no point 
was the habitual drunkard bar addressed. Indeed, a 
cursory search of published and unpublished BIA 
decisions results in no cases in which the habitual 
drunkard bar was addressed. In the absence of clear 
precedential authority, it would not be surprising to 
find a difference in opinion among immigration relief 
application decision-makers on the gravity of a DUI 
or other alcohol-related offenses and whether these 
offenses create a threat to the public welfare such that 
relief should be denied as a matter of discretion. 

The only other case addressing the habitual drunk-
ard bar occurred in an unpublished district court case 
involving the denial of a naturalization application, 
in which inconsistent testimony and documentary 
evidence was presented. The respondent in that case 
was deemed not to be a habitual drunkard, even 
though he had two DUI convictions. Nevertheless 
the court found the existence of the convictions were 
viewed as

negative factors that [led] to an examination of 
the circumstances … [where] the blood alcohol 
contents shown by the two test results—.16 
and .186—cast great doubt on the testimonial 
credibility of plaintiff’s proverbial “two beers or 
so.” Moreover, other doubts were created by 
the plaintiff’s testimony, e.g., as to his drinking 
alcohol on just one occasion per month, which 
coincidentally resulted in the two drunk driving 
convictions—as well as his inability to account 
in either instance for why he was being stopped 
and arrested. Such lack of testimonial candor, 
although not necessarily “false testimony,” is not 
consistent with “good moral character.”84 

Case Management Techniques
Immigration courts and parties managing dock-

ets that are often heavy can make significant gains 
in judicial economy through early issue detection.85 
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Identifying alcohol-related issues at a master calen-
dar hearing can afford enhanced supervision of the 
evidence-gathering process,86 support meeting due 
process requirements,87 and improve the ability to 
achieve timely case completion such that a respon-
dent will be better aware of his burden of proving 
eligibility for the relief requested.88 What follows is 
one set of case management systems and techniques 
that can be employed to assist parties in meeting 
their responsibilities efficiently and effectively in cases 
involving significant alcohol-related incidents. 

Master Calendar Hearings 
Because master calendar hearings are a useful 

vehicle for spotting relevant issues,89 parties can do 
the following: 

They can identify the nature and type of criminal •	
history at the time the application is filed with the 
court.90

When a respondent reveals multiple DUIs or alco-•	
hol-related incidents, a criminal history chart and 
case disposition(s) can be filed by a date certain, 
for example, at least six months prior to the merits 
hearing.91

The parties can agree to an evidence submission •	
schedule that includes a time line of alcohol-related 
activity being filed by a date certain—for example, 
at least six months prior to the merits hearing.92

The DHS can agree to state a written position by a •	
date certain—for example, 30 days from receipt of 
the criminal history chart and alcohol-related activ-
ity time line—as to whether it will be asserting a 
health-related inadmissibility bar, under the 2004 
Yates Memo guidance.92 
The parties can agree to motion the court for a •	
pre-hearing status conference several months in 
advance of the merits hearing to assist in narrow-
ing the issues.93 

Pre-Hearing Status Conferences
During the months between the master calendar 

and the individual merits hearing, the immigration 
judge may hold status conferences, as appropriate.94 
Respondent may fully document alcohol-related inci-
dents, including providing an I-693 that reflects that 
the respondent fully disclosed the relevant alcohol-
related history to the civil surgeon. The respondent 
can  provide evidence to the court of such disclo-
sure—including medical, psychiatric, police, and 
school reports. The respondent can present records 
related to enrollment at an addiction treatment center 
or alcohol rehabilitation program, evidence of addic-
tion counseling, or evidence of participation in recov-
ery activities. An I-693 or other medical/psychological 
evaluations aid the court in assessing the nature and 
severity of the alcohol-related incidents. When appro-
priate, a respondent must present evidence of compli-
ance with any INA § 212(g)(3) waiver significantly in 

advance of the hearing, because adjudication of the 
waiver requires the involvement of the DHS. 

Merits Hearings
As a preliminary matter, there are significant con-

cerns about judicial economy when a case scheduled 
for a merits hearing is unable to proceed. Therefore, 
employing enhanced case management techniques 
can reduce the likelihood of an untimely motion 
to continue. Moreover, in the event that the court 
is motioned to continue the matter, the immigra-
tion judge will have developed a clear record of 
the responsibilities and expectations to support its 
decision-making on the motion to continue based on 
a Matter of Hashmi analysis.95 

Toward a Clearer Legal Framework
Despite the prevalence of alcohol-related issues 

in immigration court proceedings, there is, never-
theless, a lack of published precedent in this area.96 
Without clearly articulated standards, this situation 
can lead to a lack of uniformity in applications across 
jurisdictions. And, ultimately, lack of uniformity runs 
antithetical to our most basic instincts about the rule 
of law that similarly situated individuals should be 
treated similarly.97 Scholars argue that uniformity 
protects against the feelings of anxiety and degrada-
tion aroused by subjecting individuals to unchecked 
discretionary power and also enhances confidence in 
the legal system.98 Indeed, it can be argued that uni-
formity rationalizes and humanizes the application of 
all law, including immigration law. Moreover, greater 
predictability permits a system to be both analytically 
richer and more transparent. 

Conclusion
In order to increase uniformity of decision-making 

and provide greater predictability for respondents in 
removal proceedings, the current statutory, regula-
tory, and executive branch policy guidance must be 
reconciled. Under the current scheme, parties may 
find it difficult to achieve uniformity and relative pre-
dictability, because it is not clear how one may sort 
through the conflicting parameters of the good moral 
character habitual drunkard bar, the health-related 
inadmissibility bar related to alcohol-related abuse 
and dependency, and judicial discretionary authority. 
All parties may be better served by having this com-
plex and interrelated area more clearly defined. TFL 
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