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Every day, private practitioners encounter ethical dilem-
mas wrapped around the business of practicing law. In
interactions with opposing counsel, third parties, and one’s
own clients, these dilemmas may not appear to be “ethics”
issues, but many are. This article discusses four topics that
come up fairly routinely:

* How can a lawyer, as fiduciary, do business with his or
her client and get a good deal?

* What do you have to do with your client’s file when
you no longer represent the client?

* How do you ethically handle the competing claims of
multiple clients in a settlement discussion?

* What happens to your fee sharing agreement if the
other lawyer is suspended or disbarred?

The Ethics of Business Deals With Your Client

We all like to do business with those who do busi-
ness with us, and our clients like and
appreciate that as well. Long-term,
repetitive business transactions in any
community—Ilarge or small—can occur
between a lawyer and a client. When
and how a lawyer goes about doing
business with a client—apart from the
legal business—would seem to be,
on its face, a problem largely for law-
yers who deal with business clients.
That is actually the least problem-
atic circumstance. Indeed, the ethical
rules that govern the legal profession—
the American Bar Association’s Model
Rules of Professional Conduct and the
ethical rules governing lawyers in most
states—have little concern for the busi-
ness dealings between lawyers and
their professional clients.

Most ethical violations faced by law-
yers arise in transactions between law-
yers and their “unsophisticated” clients,
as they are commonly referred to—that
is, clients who are not professional
businessmen and businesswomen or
corporations. The ethics cases that
have been reported are dominated, for

example, by business transactions between estate lawyers
and their clients (often elderly or vulnerable clients), with
clients who become involved in a lawyer’s informal invest-
ment scheme, or with loans—both those made to a lawyer
from a client and those from a lawyer to a client.

As an example, a lawyer, Bob Jones, prepares a will for
an elderly couple, Ethel and James Smith. Neither Ethel
nor James can any longer drive because of their advanced
ages and physical impairments. The couple has no chil-
dren and plans to leave all of their property to their church
and the Rotary Club. They own a 2008 Cadillac sedan with
about 1,000 miles on it. Mr. Jones just happens to need a
new car, and this would be a great opportunity. The clients
do not want the car, but the lawyer does. The clients offer
the lawyer a great deal, and the lawyer takes it. The whole
transaction is innocent enough, and it probably even made
the clients happy. It certainly made the lawyer happy. But
was it done in a way that comports with the lawyer’s ethi-
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cal obligations to the client, or was it overreaching and
taking advantage of a fiduciary relationship?

The ABA’s Model Rules forbid a lawyer from entering
into a business transaction with a client. The base rule,
ABA Model Rule 1.8—entitled “Conflicts of interests”—
states, in pertinent part: “(a) A lawyer shall not enter into a
business transaction with a client or knowingly acquire an
ownership, possessory, security or other pecuniary interest
adverse to a client.” ... Then we get to the “unlesses”:

1. the transaction and terms on which the lawyer acquires
the interest are fair and reasonable to the client and are
fully disclosed and transmitted in writing in a manner
that can be reasonably understood by the client;

2. the client is advised in writing of the desirability of
seeking and is given a reasonable opportunity to seek
the advice of independent legal counsel on the transac-
tion; and

3. the client gives informed consent, in a writing signed by
the client, to the essential terms of the transaction and
the lawyer’s role in the transaction, including whether
the lawyer is representing the client in the transaction.

Comment (a) to Rule 1.8 makes it clear that this rule
does not apply to commercial transactions between a busi-
ness lawyer and the typical business client:

the Rule does not apply to standard commercial
transactions between the lawyer and the client for
products or services that the client generally markets
to others, for example, banking or brokerage servic-
es, medical services, products manufactured or dis-
tributed by the client, and utilities’ services. In such
transactions, the lawyer has no advantage in dealing
with the client, and the restrictions in paragraph (a)
are unnecessary and impracticable.!

Clearly, Rule 1.8 is intended to protect the “unsophisticat-
ed” client. Rule 1.8(b), which states the following, fits into
this theme: “A lawyer shall not use information relating to
representation of a client to the disadvantage of the client
unless the client gives informed consent, except as permit-
ted or required by these Rules.”

The upshot the ABA’s Model Rule 1.8 is that you cannot
get a better deal from your client just because that person
is your client, and you certainly cannot use what you learn
in a fiduciary capacity to get that better deal. Many of us
become not only lawyers to our clients but also friends
with some of them. We might expect a friend to give us a
deal on a car, but we cannot expect or extract a deal from
our clients. The rules seem unwieldy and restrictive not
because clients do not really feel it is fair and reasonable
to, for example, give their lawyer a great deal on a car
that they are not going to drive anyway but because of the
dangers inherent in a transaction involving a person who
stands in a fiduciary role with a client.?

The lawyer must be mindful that the determination is
not a subjective one as to whether it is fair and reasonable
to the client; rather, it is an objective determination. Most
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disciplinary proceedings are brought in circumstances in
which lawyers are representing clients in estate matters.
Elderly and unhealthy clients are typically in a position to
be taken advantage of, and they often rely heavily on their
counsel to protect them. A lawyer may, in reality, do no
more than accept the largesse of a client. However, even
though the lawyer may be able to explain the reason for
doing so—and a client might even say that is what he or
she really, really wants to do—the largesse often does not
become an issue until the client has passed away and the
heirs come around and wonder why Grandma’s life sav-
ings were given to the lawyer. Whether or not the now-
departed client thought it was perfectly fair at the time the
deal was struck, because he or she did not want the ne’er-
do-well son to have the car anyway, the ne’er-do-well son
will take a very different legal position in the complaint he
files with the bar.

In the situation above, if estate lawyer Bob Jones really
wants to buy that Cadillac, he needs to pay a price that
any third party would pay—that is, a price the Ethel and
James Smith would otherwise find fair and reasonable if
they were dealing with someone other than their law-
yer. If that means paying “Blue Book” value, pay it, and
document it. As Ronald Mallen and Jeffrey Smith have suc-
cinctly stated in their 2012 book, “An attorney is not free
to use the skills of an advocate in negotiating with a client.
Shrewdness and advantageous bargains are antithetical to
the fiduciary obligation of undivided loyalty. The arm’s-
length rule, applicable to ordinary business transactions,
does not apply to business dealings between an attorney
and a client.”?

When examining transactions between attorney and
clients, courts approach the issue with the presumption
of undue influence and improper self-dealing on the part
of the lawyer. Therefore, as soon as the objecting party
shows that there was an attorney-client relationship—
and courts will often take a very “expansive” view as to
whether the relationship exists‘—the burden shifts to the
attorney to present evidence that “the transaction was fair,
equitable and just and that the benefit did not proceed
from undue influence.” Some courts refer to the exami-
nation as applying “close scrutiny” or “strict scrutiny.”
Because such a strong presumption of undue influence
arises when an attorney engages in a transaction with a cli-
ent and benefits from it, courts require clear and convinc-
ing evidence to rebut this presumption,” and “the attorney
must ‘prove complete good faith and the total absence of
fraud or overreaching.””®

In accord with the “unlesses” of Model Rule 1.8(a), the
following factors can overcome the presumption of undue
influence:

e whether the attorney made a full and frank disclosure
of all relevant information,’

* whether adequate consideration was given,' and

* whether the client had independent advice before com-
pleting the transaction.

An attorney who is involved in such a transaction must



show not only that he or she exercised no undue influence
but also that he or she gave the client all the information
and advice that would have been the attorney’s duty to give
his client if the transaction had been undertaken between
the client and a third party.'? The information may include
all the risks involved in the transaction, even those that
would otherwise be obvious to another in an arm’s-length
transaction.” Even though “full and frank” disclosure of
information is required, a hindsight examination does not
require that “absolute clarity” of terms exists, but rather,
when viewed from the client’s perspective, “reasonable
clarity” existed. Not every dispute over the meaning of a
contract must be resolved in a way that goes against the
lawyer. “[TThe object is that the client be informed, and
thus whether the lawyer has been reasonably clear must
be determined from the client’s perspective. ... ‘A tribunal
should construe a contract between client and lawyer as
a reasonable person in the circumstances of the client
would have construed it.””** However, even if the contract
is clear and unambiguous on its face, the client may still
demonstrate that he or she did not have the same under-
standing of the terms of the contract as the attorney had;
but, in those circumstances, the client will have the burden
of persuasion.'®

Counsel cannot safely rely on a written disclosure of the
terms of the deal that a third party has provided to the cli-
ent. At least one court suggests that the writing may have
to come from the lawyer himself or herself and cannot
even have been drafted by the client.'®

Even when a transaction is seen as being fair in fact and
the terms fully disclosed, and even when the attorney’s
motives are squeaky clean, a failure to give the client a
reasonable opportunity to consult independent counsel
can lead to a finding of breach of fiduciary duty.'” It is not
a defense that failing to document the advice to the client
of the advisability of getting the advice of independent
counsel was a mere “technical failure.”*

In sum, in any dealings with one’s clients—whether
they be in the legal business or in business—one must act
with utmost good faith. One must also document that good
faith behavior because it is in the client’s best interest as
well as the attorney’s interest.

Obligation To Transfer Files Upon Termination of Legal
Representation

Claims of legal malpractice first started to become com-
mon in the legal profession in the 1970s."” Today, one only
needs to speak with his or her colleagues to conclude that
legal malpractice claims continue to increase exponen-
tially, particularly during economic downturns.

A legal malpractice claim is often preceded by the
client’s request for his or her “entire file.” In other situa-
tions, the client may want to switch counsel and therefore
requests the file for the new lawyer’s use. The client may
even request the file after counsel’s legal representation
has come to an end with no motive other than pure
curiosity. Regardless of the motivation behind the client’s
request, however, the lawyer must still assess his or her
obligations to the former client.

ABA Model Rule of Professional Conduct 1.16(d) and
the corresponding state rules govern an attorney’s obliga-
tions when it comes to transferring a client’s file. Model
Rule 1.16(d) provides the following:

Upon termination of representation, a lawyer shall
take steps to the extent reasonably practicable to
protect a client’s interests, such as giving reasonable
notice to the client, allowing time for employment
of other counsel, surrendering papers and property
to which the client is entitled and refunding any
advance payment of fee or expense that has not
been earned or incurred. The lawyer may retain
papers relating to the client to the extent permitted
by other law.

Model Rule 1.16(d) raises as many questions as it
answers, such as the following:

* To what lengths must the lawyer go in order to identify
file materials?

* Must the lawyer perform more than a reasonable search
for file materials? In other words, does the lawyer need
to ensure that he or she has identified every last scrap
of paper or byte of data that constitutes the file?

* When must the file be surrendered?

* To whom must the file be surrendered?

* Where must the file be produced?

* Who is responsible for copying costs?

* How do electronic portions of the file need to be trans-
ferred?

* Do the electronic portions of the file need to be printed
before being transferred?

* In what circumstances is it permissible for the lawyer to
withhold the file or a portion thereof from the client?

* Does the lawyer have any rights or remedies vis-a-vis
the file when the client has unpaid invoices?

This article discusses only some of these questions,
but the lawyer nevertheless should consider them when
responding to a client’s request for his or her file.

When a client requests his or her file, the most com-
monly asked question is: What constitutes the “papers and
property to which the client is entitled” under Model Rule
1.16(d)? In other words, what part of the file materials
are the client’s property? Some jurisdictions have enacted
amended versions of Model Rule 1.16(d) to clarify this
issue. For instance, Louisiana has struck the last sentence
of Model Rule 1.16(d), appending the following language
in its place: “Upon written request by the client, the lawyer
shall promptly release to the client or the client’s new law-
yer the entire file relating to the matter. The lawyer may
retain a copy of the file but shall not condition release over
issues relating to the expense of copying the file or for any
other reason. The responsibility for the cost of copying
shall be determined in an appropriate proceeding.”*

Other jurisdictions have explained the breadth of
the transfer obligation in the comments to the rule.
For instance, Comment 10 to North Carolina Rules of
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Professional Conduct 1.16 provides the following:

Generally, anything in the file that would be help-
ful to successor counsel should be turned over.
This includes papers and other things delivered to
the discharged lawyer by the client such as original
instruments, correspondence, and canceled checks.
Copies of all correspondence received and generated
by the withdrawing or discharged lawyer should be
released as well as legal instruments, pleadings, and
briefs submitted by either side or prepared and ready
for submission. The lawyer’'s personal notes and
incomplete work product need not be released.

Most jurisdictions have not amended the rule; instead,
they have left it to the courts and bar associations to
clarify what should be considered to be part of the file
under Model Rule 1.16(d). Courts have taken two main
approaches to defining the scope of attorneys’ obligations
related to transferring files. Most of the jurisdictions fol-
low the “entire file” approach, under which the attorney is
generally obligated to surrender everything in the client’s
file, including that attorney’s work product.?!

The seminal case on the “entire file” approach is
Sage Realty Corp. v. Proskauer Rose Goetz & Mendelsobn
LLP** in which the plaintiff retained the Proskauer law
firm in connection with a mortgage financing. After the
transaction closed, Sage replaced Proskauer with Nixon,
Hargrave, Devans & Doyle LLP. When asked by Nixon
to turn over the file it generated in connection with the
mortgage financing, Proskauer complied for the most part,
but the firm withheld “a large number of internal legal
memoranda, drafts of instruments, mark-ups, notes on
contracts and transactions and ownership structure charts.”
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Sage also alleged that Proskauer refused to turn over its
correspondence with third parties and certain notes on the
negotiations that had been conducted. After a thorough
discussion of the majority and minority positions on the
issue, the New York Court of Appeals adopted the majority
position, holding that “[blarring a substantial showing by
the Proskauer firm of good cause to refuse client access,
petitioners should be entitled to inspect and copy work
product materials, for the creation of which they paid dur-
ing the course of the firm’s representation.”*

The Restatement (Third) of the Law Governing Lawyers
has endorsed the “entire file” approach and states: “On
request, a lawyer must allow a client or former client to
inspect and copy any document possessed by the lawyer
relating to the representation, unless substantial grounds
exist to refuse.” Comment (¢) to this section makes it
clear that this right extends not only to documents placed
in the lawyer’s possession but also to “documents pro-
duced by the lawyer"—that is, the work product. In addi-
tion, the comments provide several exceptions to the rule,
noting that a lawyer may refuse disclosure when compli-
ance would violate the lawyer’s duty to another, when the
lawyer is protecting the interests of the client, or when
the documents were reasonably intended only for internal
review. The exceptions set forth in the comments have
been recognized by some jurisdictions.?

In addition to the exceptions recognized in the
Restatement, in “most jurisdictions, a common-law retain-
ing lien permits lawyers to retain client property as a
means of securing payment of unpaid fees.” The retain-
ing lien is thus considered an instance “permitted by other
law” wherein a lawyer may retain certain file materials.?’
In fact, “[tlhe retaining lien attaches to all papers, books,
documents, securities, monies, and property of the client

possessed by the firm.”* The lien generally terminates as

soon as the client pays the fees he or she owes.

The second (and minority)® approach to determin-
ing the file materials to which the client is entitled is the
“end product” approach. According to this analysis, the
client is entitled to documents that are the end prod-
uct of an attorney’s representation, such as pleadings

OCCASIONALLY, LAWYERS RESIST PRO-
DUCING THEIR FILES. FOR EXAMPLE,
THE LAWYER MAY HAVE ALREADY
PROVIDED FILE MATERIALS TO THE
CLENT DURING THE COURSE OF THE

REPRESENTATION OR THE CLIENT MAY
HAVE NOT PAID THE ATTORNEY'S

INVOICES. BOTH OF THESE SITUATIONS
ARE GENERALLY FROWNED UPON.



and correspondence—in other words, documents that the
attorney has “exposed to public light” in furtherance of the
client’s interests.*

Under an “end product” analysis, a client is not entitled
to the attorney’s work product, which includes the docu-
ments the attorney used “to reach the end result,” such
as internal legal memoranda and preliminary drafts of
pleadings and legal instruments.”! This view holds that
the client is entitled to access the attorney’s work product
only “to the extent of a demonstrated need in order to
understand the end product documents, with the burden
of justification on the client.”* In rejecting the “end prod-
uct” approach, the Sage court criticized it as follows:

[TJhe minority position adopted by the courts below
unrealistically and, in our view, unfairly places the
burden on the client to demonstrate a need for spe-
cific work product documents in the attorney’s file
on the represented matter. Again, this case is illustra-
tive that in a complex transaction where the file may
be voluminous (commensurably increasing the likely
usefulness of work product materials to advise the
client concerning ongoing rights and obligations),
the client’s need for access to a particular paper
cannot be demonstrated except in the most general
terms, in the absence of prior disclosure of the con-
tent of the very document to which access is sought.
The attorney in possession of the contents of the file
is in a far better position to demonstrate that a par-
ticular document would furnish no useful purpose in
serving the client’s present needs for legal advice.*

Further confusing matters, some jurisdictions have not
adopted either theory.** Other jurisdictions are unclear on
which theory has been adopted,® further underscoring the
need for attorneys to consult the law in their jurisdiction,
including interpretive jurisprudence.

A client’s request for his or her file should be taken
seriously, because ignoring the request can lead to the
imposition of discipline on the attorney.*® Thus, as a gen-
eral rule of thumb, it is best to act promptly and diligently
in response to the former client’s request. For instance, the
District of Columbia Court of Appeals recently disciplined
an attorney in part for his failure to surrender the file with-
in a “reasonably practicable” time—even though the client
had received the file only five days after he requested it.%’
There is no doubt, however, that the court’s analysis was
influenced by the finding that, during those five days, the
attorney had repeatedly denied the client’s requests for the
file and had actively obstructed the efforts of his former
client and successor attorney to obtain the file.?

Occasionally, lawyers resist producing their files. For
example, the lawyer may have already provided file mate-
rials to the client during the course of the representation
or the client may have not paid the attorney’s invoices. In
the former situation, the Arkansas Supreme Court rejected
such an excuse when the attorney claimed that the client
“had already received everything to which he was entitled,
because he had been provided with copies of all the docu-

ments prepared on his behalf, including the end products,
during the course of his representation.”® Similarly, in the
latter situation, refusal to transfer a client’s file until certain
conditions are met is generally frowned upon.®

The Ethics of Aggregate Settlements

As complicated as it can be to manage an ongoing case
in which an attorney represents multiple parties who have
aligned but individual interests, it can be just as compli-
cated when the case is on the brink of resolution. The
issue of how to resolve multiple claims—outside of the
class action context—when presented with an aggregate
settlement offer from an opposing party has complicated
many an otherwise straightforward settlement.

In the context of civil cases, an aggregate settlement is
one in which the entire case on behalf of multiple clients
is settled without individual negotiations on behalf of
any one client."! The defendants in such cases are most
often determined to resolve claims universally, because
it behooves a defendant little to dispose of a few claims
yet still face a trial on the claims of others. It can be just
as expensive to a defendant to try one claim as it is to try
10 claims. In particular, when a single attorney or firm
represents the multiple claimants, aggregate settlements
frequently are all-or-nothing propositions, where an offer
must be accepted by all or there is no settlement at all.

The ABA’s Model Rules—as well as state rules adopting
them or similar to them—do not prohibit a lawyer from
either representing multiple clients in one matter or trans-
action or ultimately negotiating an aggregate settlement on
their behalf. Model Rules 1.7 and 1.8(g) form the bookends
of ethical considerations in any multiparty representation.
Model Rule 1.7 delineates the considerations that must be
undertaken at the outset of and before engaging in multi-
party representation:

(a) Except as provided in paragraph (b), a lawyer
shall not represent a client if the representation
involves a concurrent conflict of interest. A concur-
rent conflict of interest exists if:
(D the representation of one client will be direct-
ly adverse to another client; or
(2) there is a significant risk that the representa-
tion of one or more clients will be materially
limited by the lawyer’s responsibilities to another
client, a former client or a third person or by a
personal interest of the lawyer.

(b) Notwithstanding the existence of a concurrent
conflict of interest under paragraph (a), a lawyer may
represent a client if:
(D the lawyer reasonably believes that the lawyer
will be able to provide competent and diligent
representation to each affected client;
(2) the representation is not prohibited by law;
(3) the representation does not involve the asser-
tion of a claim by one client against another client
represented by the lawyer in the same litigation
or other proceeding before a tribunal; and
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(4) each affected client gives informed consent,
confirmed in writing.*

Model Rule 1.8(g) provides the framework to be
employed when a lawyer then undertakes to negotiate
and secure a settlement of the claims of multiple clients in
the aggregate:

A lawyer who represents two or more clients shall
not participate in making an aggregate settlement of
the claims of or against the clients, or in a criminal
case an aggregated agreement as to guilty or nolo
contendere pleas, unless each client gives informed
consent, in a writing signed by the client. The
lawyer’s disclosure shall include the existence and
nature of all the claims or pleas involved and of the
participation of each person in the settlement.*

In any negotiation and acceptance of an aggregate
settlement offer, or in the presentation of an aggregate
settlement demand, Model Rule 1.8(g) and the analogs in
individual jurisdictions require that the settlement be fair
and reasonable to each individual claimant, that there be
full disclosure, and that there be universal consent by each
member of the group.

As stated in the relevant Comments to Rule 1.8:

[13] Differences in willingness to make or accept an
offer of settlement are among the risks of common
representation of multiple clients by a single lawyer.
Under Rule 1.7, this is one of the risks that should be
discussed before undertaking the representation, as
part of the process of obtaining the clients’ informed
consent. In addition, Rule 1.2(a) protects each client’s
right to have the final say in deciding whether to
accept or reject an offer of settlement and in decid-
ing whether to enter a guilty or nolo contendere plea
in a criminal case. The rule stated in this paragraph
is a corollary of both these Rules and provides that,
before any settlement offer or plea bargain is made
or accepted on behalf of multiple clients, the lawyer
must inform each of them about all the material
terms of the settlement, including what the other
clients will receive or pay if the settlement or plea
offer is accepted. See also Rule 1.0(e) (definition of
informed consent). Lawyers representing a class of
plaintiffs or defendants, or those proceeding deriva-
tively, may not have a full client-lawyer relationship
with each member of the class; nevertheless, such
lawyers must comply with applicable rules regulating
notification of class members and other procedural
requirements designed to ensure adequate protec-
tion of the entire class.

As is the theme of many rules governing legal ethics,
in any circumstance where a conflict of interest can be
waived, all things are possible when an agreement is fair
and reasonable to the client, when there is full disclosure
of the terms and risks of a course of action, and when a
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client gives express consent as a result—all preferably in
writing. The risk of failing to adhere to these principles as
to any one of the multiple clients represented is that any
resulting aggregate settlements can be deemed unenforce-
able in total.*

As to the nature of the information that must be con-
veyed to a client to ensure that the consent to any settle-
ment is informed, it is suggested that, at a minimum, each
client must be told:

e the total amount of the aggregate settlement or the
result of the aggregated agreement;

¢ the existence and nature of all of the claims, defenses,
or pleas involved in the aggregate settlement or aggre-
gated agreement;

e the details of every other client’s participation in the
aggregate settlement or aggregated agreement, whether
it be their settlement contributions, their settlement
receipts, the resolution of their criminal charges, or any
other contribution or receipt of something of value as
a result of the aggregate resolution (for example, if one
client is favored over the other(s) by receiving nonmon-
etary remuneration, that fact must be disclosed to the
other client(s));

* the total fees and costs to be paid to the lawyer as a
result of the aggregate settlement if the lawyer’s fees
and/or costs will be paid, in whole or in part, from the
proceeds of the settlement or by an opposing party or
parties; and

e the method by which costs (including costs already
paid by the lawyer as well as costs to be paid out of
the settlement proceeds) are to be apportioned among
them.®

Notwithstanding the ethical ability to represent multiple
clients and make aggregate settlements, representing cli-
ents who desire a settlement as well as clients who oppose
it necessarily puts the attorney in an untenable situation.
Indeed, tactically, a defendant often hopes to cause a
schism among an opposing multiparty group through an
aggregate settlement. To avoid a likely argument among
clients as to whether to settle and how much to settle for—
an argument that may force the lawyer to step back from
the representation—it may be attractive for an attorney to
consider or propose in advance of any settlement offer that
acceptance by a group be determined by majority vote. It
is generally accepted, however, that, because clients are
entitled to accept or reject offers based on the terms actu-
ally offered, such advanced consent to abide by a majority
vote is not acceptable ethically.?” Instead, all parties much
reach universal consent of fully disclosed terms of an
aggregate settlement offer after it has actually been made.

Even when an attorney has received clear instructions
from a client as to an acceptable settlement and is pre-
sented with an offer that achieves the desired result, the
duty to abide by Model Rule 1.8(g) and fully disclose the
terms of the offer arises once the actual offer is made. In a
Louisiana case, for example, six plaintiffs retained a single
attorney to contest a will.® The six agreed that one of



them would be the “primary contact” for the lawyer in the
litigation. Two of the six signed an affidavit that expressly
authorized the attorney to negotiate and settle their claims
for any amount that exceeded what they would otherwise
have received under the contested will. In accord with
that authorization, the attorney accepted an aggregate
settlement on behalf of all six clients, under which each
would receive an amount in excess of his or her respec-
tive gifts under the will, then he disbursed the proceeds as
directed by his “primary contact.” The two clients who had
executed the affidavit authorizing a settlement in advance
under defined parameters, despite having received their
accurate share of the settlement payment, then filed a com-
plaint with the Louisiana Office of Disciplinary Counsel,
claiming that they “were not consulted on [the] division
of proceeds by [the attorney] nor did [they] consent to
it.” Notwithstanding the prior consent given by the two
complaining clients, the Louisiana Supreme Court held
that Model Rule 1.8(g) had been violated. The court ruled
that, even though the clients had authorized the settlement
that was ultimately accepted, the lawyer had still failed
to fulfill his obligation to convey the offer to the clients
prior to acceptance or rejection. The court observed that
“lulnanimous informed consent by the lawyer’s clients is
required before an aggregate settlement may be finalized.
The requirement of informed consent cannot be avoided
by obtaining client consent in advance to a future decision
by the attorney or by a majority of the clients about the
merits of an aggregate settlement.”®

As to the lawyer’s disbursement of the proceeds, the
court counseled that “it is of no moment whether the
[clients] had actually agreed to divide the settlement funds
equally. Prior to accepting the settlement offer, respondent
should have resolved with all of his clients the issue of the
allocation of the settlement proceeds.” It is very likely
that, if the attorney had provided full contemporaneous
disclosure of the terms of the offer and suggested an allo-
cation in line with the allocation among his clients that was
actually made, the client matter would have been resolved
in the very same way and a bar complaint and discipline
would have been avoided.

Other courts have found no issue with a plaintiff’s
group’s appointment of a single plaintiff to act on behalf
of the group, including for the authorization of the
settlement—at least in cases when the group is closely
aligned.”

The most fundamental disclosures in any legal repre-
sentation of multiple parties consistent with Model Rule
1.7 is that the firm is representing multiple parties in the
first place.”® When time comes for settlement, the most
fundamental disclosure to the client is that the client’s
claim is being aggregated with the claims of others for
settlement.” In addition, a group of clients cannot merely
be told of the aggregate total settlement; they must be told,
in short, what is in it for them and what the other clients
will receive if the settlement offer is accepted.> Absent that
information, no client can know if the settlement is fair
and reasonable.” Nonetheless, not all information about a
settlement must be conveyed as long as sufficient informa-

tion is conveyed to allow for “an intelligent decision to
consent.”

Nothing prevents the clients from resolving issues of
settlement authority and division and allocation of pro-
ceeds among themselves in advance of a settlement offer,
albeit without the attorney’s involvement. Because a pos-
sible dispute among the clients may arise in the face of an
aggregate settlement, even at the urging of the attorney,
the clients may arrive at an agreement either delineat-
ing in advance a division of any settlement proceeds
or establishing a method for making the determination,
including through arbitration or mediation. To be sure, this
adds a level of complexity, but, by removing the lawyer
from a circumstance in which bias or favoritism can be
charged, the lawyer, the clients, and the profession are
well served.

Fundamentally, Model Rule 1.7 and Model Rule 1.8(g)
provide the bookend principles for representation of mul-
tiple clients by a single attorney or law firm. Model Rule
1.7 tells us to evaluate potential conflicts very carefully
before representation is undertaken in order to ensure that
each client will receive the same level of representation
and due consideration in the group as each client would
receive individually. Model Rule 1.8(g) tells us that, when
the time comes to resolve a multiparty case, the lawyer
must ensure that any result is fair and reasonable to each
client and that each client has consented to the result after
full disclosure of the benefits and risks to each client. The
result must be no less fair and reasonable to the client
when settling as part of a group than it would be were the
client settling alone.

Ethics of Dealing With Suspended or Disbarred Lawyers and
Sharing Fees With Them

Lawyers can become ineligible to practice law for any
number of reasons: suspension, disbarment, resignation
(either voluntary or in lieu of discipline), or, under the
rules in some states, transfers to disability or inactive sta-
tus. Questions often arise as to permissible compensation
of the former lawyer. For instance, one’s law partner may
be suspended or disbarred and the question becomes how
to compensate the former partner for the work he or she
did before being suspended or disbarred. In such situa-
tions— particularly when allegations of misconduct were
made against the former lawyer—it is best to proceed with
caution before entering into any arrangement or making
any agreement with the former lawyer.

Several bar associations have issued advisory opinions
concerning such situations. For instance, the Louisiana State
Bar Association recently issued the following opinion:

While a lawyer may only share legal fees with
another lawyer who is a member of the bar in good
standing, the lawyer can—and may even have an
obligation to—pay the disciplined lawyer as a “credi-
tor” according to a valid contractual agreement for
services rendered or for fees earned prior to the sus-
pension or disbarment. In absence of a clear written
contractual agreement, the disciplined lawyer may
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be paid based on quantum meruit. Regardless of the
existence of a valid contractual agreement, however,
the lawyer’s fee may be subject to reduction if the
case or client in question is the underlying basis for
the lawyer’s discipline.”

Other states have reached similar results. The Florida
Professional Ethics Committee has concluded that “it is
ethically permissible for an attorney to pay, pursuant to
a properly executed fee-division agreement, a suspended
or disbarred referring attorney for the responsibility that
the attorney did assume and the time that he or she was
available for consultation prior to suspension or disbar-
ment. This quantum meruit approach is both logical and
reasonable.”® Thus, in Florida, “where a lawyer succeeds
a disbarred lawyer in representing a client, the successor
lawyer may divide the fee with the disbarred lawyer to
the extent realistically and fairly earned by the disbarred

Attorney A on a quantum meruit basis for services provided
prior to disbarment.”! The opinion further elaborated that
“lalny fee Attorney A receives on a quantum meruit basis
must be in accordance with the reasonableness require-
ments set forth in Rule 1.5. Such fee may well be less
than any amount stated in the fee agreements inasmuch as
representation apparently was prematurely terminated due
to the disbarment.”

In fact, 50 years ago, the American Bar Association
issued an informal opinion sanctioning payment of a for-
mer attorney in quantum meruit for work performed while
the attorney was still licensed:

On the assumption that the disbarment of the attor-
neys has nothing to do with the pending litigation
and that there is no reason to believe that there was
professional misconduct by the referring attorneys in
connection with these cases, we can see no reason

OPNNIONS ISSUED BY STATE BAR ASSOCIATIONS OR COMMITTEES AND THE ABA ARE

ONLY PERSUASIVE;, THEY ARE NOT BINDING ON A GIVEN STATE'S ATTORNEY DISCIPLINARY

AUTHORITY. TREATMENT OF IN QUANTIUM MERUIT IS NOT UNIFORM; SOME STATES HAVE

PERMITTED AN ATTORNEY TO RECOVER IN QUANTUM MERUIT, WHILE OTHERS HAVE NOT.

lawyer for services and responsibility before (but not after)
his disbarment.”®

Similarly, the Rhode Island Ethics Advisory Panel has
concluded the following:

The fee division contract cannot be carried out
after the date of the other attorney’s suspension
since an attorney cannot work on cases once he is
suspended. The fees should be divided according
to the fair value of the services rendered before
suspension. Both attorneys should try to reach
agreement on the reasonable value of services prior
to the suspension and division of fees and if that
fails, then a court may have to make the determina-
tion. The suspended attorney is entitled to his/her
share of the fees, as long as the fee is calculated
according to the work performed before suspen-
sion. There is no need for an escrow account to
separate the fees, but they should be kept in a client
fund account. Normally maintained time and work
records should be kept to support actions taken in
respect to fees.®

The Indiana State Bar Association’s Legal Ethics
Committee has also reached a consistent conclusion:
“Attorney B may not divide fees with Attorney A [a dis-
barred attorneyl]; however, Attorney B ethically may pay
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why you should be under any ethical limitations of
such a nature so as to prevent your seeing that the
referring attorneys are compensated for the work
performed and are reimbursed for any advances
made while they were acting as attorneys at law.
In no sense, however, should fees be divided as
to work performed, if any, after disbarment. As of
that time they were only laymen. Division of fees is
proper only with another lawyer based on a division
of services and responsibility. Canon 34.%

Opinions issued by state bar associations or committee
and the ABA are only persuasive, however; they are not
binding on a given state’s attorney disciplinary authority.®
Treatment of the issue is not uniform; some states have
permitted an attorney to recover in quantum meruit, while
others have not. For instance, in New York, “a plaintiff
may recover on his breach of contract claims for cases
he referred and which were disposed of prior to his dis-
barment ... and on a quantum meruit basis, for cases on
which he worked and were still pending at the time of his
disbarment.”*

However, in Texas,

when an attorney—prior to the completion of his
contingent-fee contract—is disbarred or suspended,
he is not entitled to collect either on the contract or
in quantum meruit for the services, if any, that have



been rendered. [Aln attorney’s disbarment or
suspension is considered tantamount to and to have
the same effect as a voluntary abandonment, for the
attorney by knowingly and willfully practicing such a
course of conduct that would lead to the termination
of his right to practice, renders it impossible to com-
plete the work that he engaged to perform. In Lee v.
Cherry, this court held that voluntary abandonment
only applies to those situations in which the attorney
has not completed the legal services prior to disbar-
ment. See 812 S.W.2d at 363.%

Accordingly, when a lawyer finds himself or herself
dealing with a suspended or disbarred lawyer in some
form or fashion, the active lawyer is advised to consult the
ethical rules for the applicable jurisdiction carefully. TFL
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