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In the wake of the Supreme Court’s decisions in Bell 
Atlantic Corp. v. Twombly1 and Ashcroft v. Iqbal,2 an 
interesting question has been perplexing judges in federal 
district courts around the country: Do the pleading require-
ments announced in those decisions apply to affirmative 
defenses? Because “[n]either Twombly nor Iqbal expressly 
addressed the pleading requirements applicable to affir-
mative defenses,”3 and neither the Supreme Court nor 
any federal appellate court has ruled on this question,4 
district courts addressing it have reached contradictory 
conclusions—often in the same circuit and sometimes in 
the same district! 

Using decisions from the district courts in the U.S. Court 
of Appeals for the Fourth Circuit5 as an example, this 
article will examine the developing split among the courts 
on this question6 and then provide recommendations for 
the practitioner. 

Background
“Prior to the Supreme Court’s decisions in Twombly and 

Iqbal, the United States Court of Appeals for the Fourth 
Circuit held that general statements of affirmative defenses 
were sufficient provided they gave plaintiffs fair notice of 
the defense.”7

In Twombly, the Court held that, to survive a motion to 
dismiss, a complaint must contain facts sufficient to “state 
a claim to relief that is plausible on its face.”8 Although the 
plaintiff need not include “detailed factual allegations” to 
satisfy Rule 8(a)(2), more than bald accusations or mere 
speculation is required to survive a motion to dismiss.9 
Thus, a complaint that provides no more than “labels and 
conclusions” or “a formulaic recitation of the elements of a 
cause of action,” is insufficient under Rule 8.10

The Court clarified Twombly in its Iqbal opinion, hold-
ing that “[t]hreadbare recitals of the elements of a cause 
of action, supported by mere conclusory statements, do 
not suffice” to plead a claim.11 Instead, the Court held, the 
complaint must “plausibly give rise to an entitlement to 
relief” which requires “more than the mere possibility of 
misconduct.”12 “To date, neither the Supreme Court nor the 
Fourth Circuit has indicated whether the heightened plead-
ing standard of Twombly and Iqbal applies to affirmative 
defenses.”13 

The Majority View
Most of the district courts in the Fourth Circuit have 

held that the pleading requirements of Twombly and Iqbal 
apply to affirmative defenses. These courts have generally 
relied on “considerations of fairness, common sense and 
litigation efficiency underlying Twombly and Iqbal.”14 

These courts have reasoned that “what is good for the 
goose is good for the gander,”15 because “it neither makes 
sense nor is it fair to require a plaintiff to provide the 
defendant with enough notice that there is a plausible, 
factual basis for her claim under one pleading standard 
and then permit a defendant under another pleading stan-
dard simply to suggest that some defense may apply in 
the case.”16 Rather, they explain, “[p]leading requirements 
are intended to ensure that an opposing party receives 

fair notice of the factual basis for an assertion contained a 
claim or defense.”17 Thus, “the interests of consistency and 
fairness are furthered by holding defendants to the plausi-
bility standard, and plaintiffs are entitled to receive proper 
notice of defenses in advance of the discovery process 
and trial.”18

These courts also “cite the importance of litigation 
efficiency, explaining that boilerplate defenses serve only 
to ‘clutter the docket and … create unnecessary work’ by 
requiring opposing counsel to conduct unnecessary dis-
covery.”19 As a district court in Maryland stated, “Twombly 
and Iqbal recognize the fairness and efficiency concerns 
highlighted by district courts that have subsequently 
applied those standards to affirmative defenses … .20 All 
pleading requirements exist to ensure that the oppos-
ing party receives fair notice of the nature of a claim or 
defense.”21

Finally, at least two courts have relied on the fact that 
a sample affirmative defense form that is appended to the 
Federal Rules of Civil Procedure includes factual detail in 
support of a statute of limitations defense.22

The Minority View
A minority of district courts in the Fourth Circuit con-

sidering the same issue, however, has held that the plead-
ing requirements of Twombly and Iqbal do not apply to 
affirmative defenses. These courts primarily ground their 
decision in the different language in the Federal Rules of 
Civil Procedure describing affirmative defenses:

 
Federal Rule of Civil Procedure 8(a)(2) requires that 
“claims for relief,” including complaints, contain “a 
short and plain statement of the claim showing that 
the pleader is entitled to relief.” But Rule 8(b)(1)(A), 
governing affirmative defenses, merely requires that 
a responding party “state in short and plain terms its 
defenses to each claim asserted against it.” Notably 
absent is a required “showing that the pleader is 
entitled to relief.” Yet Plaintiffs’ argument would 
have this Court read such a requirement in to Rule 
8(b)(1)(A) on the basis of Twombly and Iqbal. Those 
opinions afford little reason for doing so.23

Thus, in Lopez v. Asmar’s Mediterranean Food Inc., 
the court held that, because Twombly and Iqbal inter-
preted “language that is not present in Rule 8(b)(1)(A),” it 
would “not import that language, nor Twombly and Iqbal’s 
interpretation of it, to a different rule that lacks that lan-
guage.”24 

Similarly, in Odyssey Imaging LLC v. Cardiology 
Associates of Johnston LLC, the court refused to apply 
Twombly and Iqbal to affirmative defenses, holding that 
“Rule 8’s language governing the pleading of defenses 
does not track the language of Rule 8(a) governing the 
pleading of claims, the focus of those decisions.”25 Thus, 
“[b]ecause Rules 8(b) and 8(c) do not require a party to 
‘show’ that it is entitled to a defense, the court decline[d] to 
hold affirmative defenses to the same pleading standards 
required by Rule 8(a).”26
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The Lopez court also responded to the fairness argu-
ment by noting that there “are countervailing consider-
ations of whether it is fair to apply the same pleading 
standard to plaintiffs, who have far more time to develop 
factual support for their claims, as to defendants, who have 
21 days to respond to a complaint, who did not initiate the 
lawsuit, and who risk waiving any defenses not raised.”27 
Similarly, the Odyssey court noted that “[k]nowledge at the 
pleading stage is often asymmetrical, disproportionately 
favoring the pleading of a claim by a plaintiff who has 
had the opportunity to time its filing.”28 The Odyssey court 
further noted that “[w]hile the plaintiff often can conduct 
an investigation before filing the complaint to ensure its 
allegations are adequately supported, the defendant must 
respond quickly after being served.”29

Recommendations
Until this issue is resolved by an appellate court, parties 

interposing affirmative defenses (whether in response to 
a complaint or a counterclaim) should make every effort 
to meet the Twombly and Iqbal pleading requirements. 
Although this may be a change for some, one court has 
noted that “Twombly and Iqbal require only minimal facts 
establishing plausibility, a standard that this Court pre-
sumes most litigants would apply when conducting the 
abbreviated factual investigation necessary before raising 
affirmative defenses in any event.”30 As a district court in 
Maryland stated, 

“a defense asserted in an answer will satisfy the 
elevated plausibility standard announced in those 
cases if it: (1) contains a brief narrative stating facts 
sufficient to give the plaintiff ‘fair notice of what 
the defense is and the grounds upon which it rests,’ 
Twombly, 550 U.S. at 555; and (2) the facts stated 
‘plausibly suggest,’ Iqbal, 129 S.Ct. at 1951, cogni-
zable defenses under applicable law.”31 Said another 
way, “[a]ffirmative defenses are insufficient under this 
standard if they are stated ‘in a conclusory manner 
and fail to provide fair notice to the plaintiff of the 
factual grounds upon which they rest.’”32

Even though this will require more effort than simply 
listing affirmative defenses seriatim, “the heightened plead-
ing standard does not require the assertion of all support-
ing evidentiary facts … .33 ‘At a minimum, however, some 
statement of the ultimate facts underlying the defense must 
be set forth, and both its non-conclusory factual content 
and the reasonable inferences from that content, must 
plausibly suggest a cognizable defense available to the 
defendant.’”34

Many courts applying Twombly and Iqbal to affirmative 
defenses have noted that a party can move to amend its 
pleading under Rule 15 if it learns of additional facts, and 
that this remedy protects parties who learn of informa-
tion supporting an affirmative defense later in the case.35 
Attorneys should be aware of this rule and use it. 

Finally, even if the practitioner is before a judge who 
has refused to apply the Twombly and Iqbal pleading 

standard to affirmative defenses, counsel should take 
little solace in that fact, because affirmative defenses may 
nevertheless be subjected to extra scrutiny. For example, 
in Odyssey, the court, after refusing to apply the pleading 
standards of Twombly and Iqbal to affirmative defenses, 
nevertheless reviewed them to determine if they were 
“contextually comprehensible” and, under this standard, 
struck 17 out of 19 affirmative defenses.36 For this reason, 
it is best to assume that the Twombly 
and Iqbal standard will be applied and 
proceed accordingly. TFL
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by attempting to conceal the true amount of damages 
claimed. 28 U.S.C. § 1446(c)(3)(B). 

Congress Has Extensively Amended Venue Statutes
Congress also comprehensively rewrote the venue 

provisions applicable in federal court. First, new  
§ 1391(b) establishes a single set of venue rules gov-
erning both types of cases under the federal jurisdic-
tion. Prior to this amendment, the venue slightly dif-
fered depending on whether jurisdiction was based on 
a federal question or diversity. 

Second, new § 1391(a)(2) abolishes the separate 
provisions for “local” and “transitory” actions, repeal-
ing § 1392. Abolishing the old distinction between 
“local” and “transitory” actions now allows the plaintiff 
to file certain actions—such as charges of trespass-
ing on real property—anywhere personal jurisdiction 
over the defendant can be found, even if that is not 
the same venue where the property is located and the 
trespass occurred. 

Third, new § 1391(c) will establish universal resi-
dency rules for the purpose of determining venue for 
natural persons, incorporated entities, unincorporated 
entities, and nonresident defendants with regard to all 
venue statutes in the U.S. code. Formerly, this section 
applied only to corporations and only for purposes of 
venue under Chapter 87. New § 1391(c)(1) also clari-
fies that, for venue purposes, the residence of natural 
persons is the same as their domicile. Thus, venue 
would not be proper in the location of an individual’s 
summer or vacation home. 

Fourth, Congress amended 28 U.S.C. § 1404(a) to 
legislatively overrule Hoffman v. Blaski, 363 U.S. 335 
(1960). The result is that district courts are now per-
mitted to transfer a case to a venue where the action 
could not have originally been brought, as long as all 
parties to the action consent. 

Fifth, the new amendments abolish the old fallback 
venue provisions, previously codified at 28 U.S.C.  
§ 1391(a)(3) and § 1391(b)(3), which differed, depend-
ing on whether federal jurisdiction was claimed based 
on diversity or a federal question. In keeping with the 
other revisions, new § 1391(b)(3) is uniform in applica-
tion to diversity and federal question cases and states 
that, when § 1391(b)(1) or § 1391(b)(2) do not apply, 
venue is proper in “any judicial district in which any 
defendant is subject to the court’s personal jurisdiction 
with respect to such action.” 

Sixth, new § 1390(b) makes clear that the general 
provisions of venue do not apply to admiralty cases 
and codifies Continental Grain Co. v. Barge FBL-585, 
364 U.S. 19 (1960). 

Congress Has Created a Federal Criminal Removal 
Statute

The new amendments also strike crimi-
nal removal proceedings from 28 U.S.C. § 1446, 

which had applied to both civil and criminal 
cases, and create a new removal statute (28 U.S.C.  
§ 1455) solely for the removal of appropriate crimi-
nal cases to federal court. See also 28 U.S.C. § 1442 
(removal of certain state law criminal cases brought 
against federal officers, agents, and agencies to federal 
court). 

Congress Has Altered Alienage Jurisdiction
Congress enacted numerous changes to alienage juris-

diction. Most of these relate to resident alien individuals. 
In summary, the resident alien provision of old 28 U.S.C.  
§ 1332(a) and its deeming feature have been elimi-
nated. New § 1332(a)(2) prohibits a district court from 
having diversity of citizenship jurisdiction between a 
citizen of the United States and a resident alien (and 
thus, a foreign citizen) who are domiciled in the same 
state. Under the new statute, the inquiry shifts from 
national citizenship to permanent residence and actual 
domicile.

New § 1391(c)(3) would also permit a permanent 
resident alien who had established a domicile in the 
United States to raise a venue defense under Rule 
12(b)(3). This defense was not permitted under old  
§ 1391(d) because the statute focused on national citi-
zenship and not the residence of the alien. 

Conclusion
For civil litigators, the Federal Courts Jurisdiction 

and Venue Clarification Act of 2011 will soon become 
a mainstay of practice in federal courts. The act 
clarifies removal procedures by resolving a circuit 
split on timely removal, limits federal jurisdiction by 
mandating severance of unrelated state law claims, 
and provides new guidance for defendants on plead-
ing the amount in controversy. In addition, the law 
completely reshapes venue rules, codifies a separate 
removal procedure for criminal cases, and amends 
alienage jurisdiction. Familiarity with these new rules 
and procedures is essential for any federal civil litiga-
tor. TFL
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