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Cancer as a Disability After the
American with Disabilities Act Amendments Act

( :hances are you know someone in your work-
place who is undergoing cancer treatment or is
in remission. The National Cancer Institute esti-

mates that approximately 11.7 million Americans with

a history of cancer were alive in January 2007, and

that 1,596,670 new cancer cases would be diagnosed

in 2011.' It is estimated that 40 percent of cancer pa-
tients are working-age adults.?
Before the American with Disabilities Act (ADA)

Amendments Act of 2008 (ADAAA), numerous
courts had reached the conclusion that an in-
dividual with cancer was not legally disabled
under the ADA.? Fortunately, as a result of the
passage of the ADAAA on Jan. 1, 2009, workers
diagnosed with cancer will most likely be con-
sidered qualified as disabled individuals, even
when the employee’s cancer is in remission.?
This column will discuss Hoffman v. Carefirst
of Fort Wayne Inc.,’ the principal case that ap-
plied ADAAA standards in determining wheth-
er cancer is a qualified disability and accommodated
the needs of employees who have cancer.

Hoffman v. Carefirst of Fort Wayne Inc.

In Hoffman, the court held that, under the ADAAA,
an employee whose renal cancer was in remission was
considered a disabled individual. The plaintifft, a service
technician, was diagnosed with Stage III renal carcinoma
in November 2007 and underwent surgery to remove his
left kidney. Hoffman returned to work on Jan. 2, 2008,
with no specific restrictions or limitations from his doc-
tors on his ability to work or the number of hours he
could work. Hoffman worked out of his home in Ango-
la, Ind., from January 2008 to January 2009, performing
his usual job responsibilities as a service technician, and
did not miss any significant time from work (other than
regularly scheduled visits to his doctor).

In January 2009, the company acquired a contract
that would require service technicians, including the
plaintiff, to travel more frequently and to work approxi-
mately 65 to 70 hours per week. On Jan. 28, 2009, Hoff-
man’s supervisor asked Hoffman to come in for a meet-
ing, at which the supervisor told Hoffman that he (the
supervisor) was concerned about Hoffman’s health and
also about how this new schedule would affect him
physically. The supervisor explained that, in addition to
working 65 to 70 hours per week, Hoffman would have
to go to Fort Wayne, Ind., to work on a night shift once
a week and would be on call on weekends. Hoffman
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responded: “I can’t do that. If you do that, you will put
me in the grave.” The next day, Jan. 29, 2009, Hoffman
provided a handwritten note from one of his doctors
stating the following “Patient may not work more than
8 hours/day, 5 days/week. Dx: Stage III renal cancer.”
Hoffman also told his employer, “If you are going to
make me do this 70-hour workload, I will probably not
be able to be employed by you.”

The employer gave Hoffman the option of resigning
or working the overtime hours like everyone else was
doing. Hoffman replied that he would not resign or
work the extra hours. The employer then told Hoffman
that someone would deliver a termination letter to his
home but, later that same day, told Hoffman that he
was not terminated and that he could work 40 hours
per week at the company’s office in Fort Wayne, which
added two hours of driving to his workday. After sever-
al conversations between the parties, Hoffman told the
employer that he (Hoffman) had been terminated and
that his attorney would be contacting the employer.

The plaintiff filed a lawsuit alleging that his termi-
nation was in violation of the ADAAA. His employer
filed a motion for summary judgment arguing that,
under the ADA, the plaintiff was not disabled in Janu-
ary 2009. The employer claimed that Hoffman did not
have a physical impairment that substantially limited
any major life activity in January 2009: his cancer was
in remission, he had returned to work without restric-
tions, he had carried out his regular job duties 40 hours
a week as a service technician for a full year, and he
had not missed any significant time from work. The
employer also argued that Congress did not intend to
consider that all cancer survivors who were in remis-
sion, with no medical evidence of active disease, were
disabled as a matter of law for the rest of their lives.

The Indiana District Court found itself in the difficult
situation of having to be the first court to apply the
standards of the new ADAAA to a case arguing whether
cancer in remission is a disability. The court disagreed
with the employer and concluded the following:

This Court is bound by the clear language of the
ADAAA. Because it clearly provides that “an im-
pairment that is episodic or in remission is a dis-
ability if it would substantially limit a major life
activity when active,” and neither side disputes
that Stage III Renal Cancer, when active, consti-
tutes a disability, this Court must find that Hoff-
man was “disabled” under the ADAAA. In other



words, under the ADAAA, because Hoffman had
cancer in remission (and that cancer would have
substantially limited a major life activity when
it was active), Hoffman does not need to show
that he was substantially limited in a major life
activity at the actual time of the alleged adverse
employment action.®

This was the only issue for the court to decide, be-
cause the employer’s motion for summary judgment
simply stated that Hoffman had allegedly failed to es-
tablish his prima facie case that he was disabled, and
therefore there was no need for the court to engage in
the reasonable accommodation analysis. There is an
important lesson to be learned from the Hoffman deci-
sion. If you are representing an employer in a disabil-
ity discrimination case, do not focus your attention on
whether the individual is a qualified individual with a
disability. Instead, concentrate on proving that the em-
ployee was effectively accommodated and, if not, ask
whether the accommodation requested was an undue
hardship. In my opinion, the strongest argument for the
employer was that Hoffman had voluntarily resigned
since the employer rescinded the termination.

However, the plaintiff would have been able to
prove that the accommodation he requested was rea-
sonable on its face and thus would have been able
to place the burden on the employer to prove that it
was an undue hardship to allow Hoffman to continue
working from his home in Angola. The problem the
employer would have faced was that Hoffman had
been allowed to work from his home effectively for a
year. The plaintiff could have also argued that making
him work from Fort Wayne after he requested reason-
able accommodation was retaliation and, because he
had not been effectively accommodated, he could not
continue working for the employer.

Accommodating Employees with Cancer

Once an employee with cancer notifies his or her
employer of the need to make an adjustment or change
at work because of his or her medical condition, the
employer should immediately engage in an interactive
process to provide the employee a reasonable accom-
modation that effectively meets the employee’s needs.
Reasonable accommodations must be provided to qual-
ified employees regardless of whether they work part-
time or full-time, or are considered “probationary.””

In general, an accommodation is “any change in the
work environment or in the way things are customar-
ily done that enables an individual with a disability to
enjoy equal employment opportunities.” The follow-
ing are examples of accommodations employees with
cancer may need:’

e leave for doctors’ appointments, treatment, or
recuperatation from treatment;

e periodic breaks or a private area in which to rest
or take medications;

e adjustments to a work schedule (flexible sched-
ule);

e authorization to work from home;

e modification of temperature in the office;

e reallocation or redistribution of marginal tasks to
another employee;

e reassignment to another job; and

e an exception to a dress code or another com-

pany policy.

The requested modification or adjustment will be
considered “reasonable on its face” if it appears to be
“feasible” or “plausible.”’® When requesting reason-
able accommodation, an employee does not need to
use any magic words; he or she simply needs to tell
the employer that an adjustment or change at work
is needed because of the employee’s cancer. I would
also advise employers that, if the employee simply
requests an adjustment or modification and the em-
ployer knows the employee has a disability such as
cancer, the employer should not ignore the request
because the employee did not state it was needed
because of the disability.

After the employee requests reasonable accom-
modation, the employer may request documentation
from a doctor only when the disability or the need
for reasonable accommodation is not obvious. Once
the employer determines that documentation from
a doctor is needed, the employer may request only
documentation that is sufficient to establish that the
employee has cancer and why the accommodation
is needed. The employer may not request the em-
ployee’s entire medical record.

Once the employee with cancer requests accom-
modation, the employer must provide the accommo-
dation requested unless unreasonableness or undue
hardship can be demonstrated in the particular cir-
cumstances.!' Undue hardship means that providing
the reasonable accommodation would result in signifi-
cant difficulty or expense for the employer. However,
even if the employer concludes that the accommoda-
tion would be too expensive or difficult, the employer
should determine whether there is another easier or
less costly accommodation that would effectively meet
the employee’s needs.

Most employees facing cancer will need a leave of
absence. Once an employee requests a leave of absence
as a reasonable accommodation, the employer must de-
termine the employee’s rights under the ADA and the
Family Medical Leave Act (FMLA) separately. It is im-
portant for employers to be aware of this because ADA
leave and FMLA leave may run concurrently, but the
rights of the employees under each statute are different.
Under the ADA, an employee who needs leave because
of cancer or another disability is entitled to such leave if
there is no other effective accommodation and the leave
will not cause undue hardship for the employer.*?
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For example, an employee who is in probationary
status may not be entitled to leave under the FMLA
but may be entitled to leave as a reasonable accom-
modation under the ADA. Similarly, an employee may
have exhausted his or her 12 weeks of leave under
the FMLA but may be entitled to additional leave of
absence under the ADA. Under the FMLA, an employer
must continue paying the employee’s health insurance
premiums, but, under the ADA, the employer does not
need to continue the health insurance benefits unless
the employer does so for other employees in similar
leave status. Also, the ADA requires that the employer
hold the position of the employee on leave open while
he or she is on leave, unless the employer can show
that doing so would cause undue hardship.

Employers sometimes have misconceptions about the
ability of cancer patients to continue working and being
productive. Today, most working-age cancer survivors
return to work and have relatively the same productiv-
ity rates as other workers have.”® Therefore, employers
should be encouraged to train its supervisors on how
to reasonably accommodate employees with disabilities
such as cancer. Doing so, will avoid potential serious li-
ability for the employer and will provide the employee
an essential tool for a quicker recovery. TFL

SENIOR STAFF ATTORNEY
The U.S. Eleventh Judicial Circuit invites
applications for the position of Senior Staff
Attorney. Responsibilities involve
supervision of 60 attorneys and a wide
range of administrative matters pertaining
to the operations of the Staff Attorney’s
Office. Management and coordination
duties include budgeting, procurement,
training, statistical reporting, personnel
management, and records management.
See full announcement at
www.cal1.uscourts.gov or contact HRD
404-335-6202. Salary range $139,383-
$165,300, depending upon qualifications.
Submit letter of application with resume, a
self-edited writing sample of no more than
five pages, three professional references,
and salary history by 3/2/2012 to HR Mgr,
56 Forsyth Street NW, Atlanta, GA 30303

THE UNITED STATES COURTS ARE
EQUAL OPPORTUNITY EMPLOYERS
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