Vanishing Visthly;
How Partieular Socral troup Requirements Have
(hanged m the Third Cieeurt's Asylum Jases

oooooooooooooooooooooooooooooooooooooooooooooooooooooo

BY TON. DOROTITY A. HARBECK, AMELLA WILSON, RANA RASHLAN, ANDHON. AMIENA A. RIAN

Inveviewing an asylum denial based on fear of gang recruitment, the Third Creuit Court of Ap
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In a decision dated Nov. 8, 2011, the Third Circuit Court
of Appeals significantly altered the field of asylum law for
individuals seeking protection as members of a “particular
social group” (PSG). In Valdiviezo-Galdamez v. Atty Gen.,
663 F.3d 582 (3d Cir. 2011) (Valdiviezo-Galdamez II), the
court found that the addition of “social visibility” and “par-
ticularity” to the Board of Immigration Appeals’ (BIA) defi-
nition of “particular social group” is not entitled to Chevron
deference. In reasoning that these requirements are incon-
sistent with prior administrative and federal decisions, the
court effectively eliminated them until such time that the
BIA either reconciles the incongruous decisions or gives a
principled reason for adding new requirements. This rul-
ing has changed the analysis that immigration courts must
apply when reviewing categories of asylum seekers with-
in the Third Circuit’s jurisdiction. It is significant to note,
however, that several other circuits have afforded Chevron
deference to the BIA’s “social visibility” and “particularity”
requirements, as discussed herein. Also of importance is
that, three weeks after the Valdiviezo-Galdamez II ruling
was handed down, the Third Circuit applied its PSG stan-
dard in a Nov. 28, 2011 decision (Garcia v. Att’y Gen., No.
10-1311, 2011 WL 5903780 (3d Cir. Nov. 28, 2011)), which
may be instructional to courts in deciding how to rule in
asylum cases based on the individual’s claim of member-
ship in a particular social group.

Background of Asylum Law as Applied to Members of a
Particular Social Group

Immigration law falls exclusively within the federal
domain. The term “immigration” is mentioned in the U.S.
Constitution only as the idea relates to Congress’ author-
ity to establish a uniform rule for naturalization. The U.S.
Supreme Court held that the authority to either admit non-
U.S. citizens into the United States or to exclude them is a
fundamentally sovereign act.! The statutory and regulatory
schemes governing immigration law are found at the fed-
eral level exclusively. The federal statute, the Immigration
and Nationality Act (INA), and the corresponding regula-
tory sections under the Code of Federal Regulations govern
all immigration actions. The INA refers to various criminal
codes and provisions contained in the U.S. Code. The INA
stands alone as its own body of law, but it is codified in
the U.S. Code.

Section 208 of the INA gives the attorney general the
power to grant discretionary protection to removable non-
U.S. citizens (aliens) who fear persecution in their country
of origin.? That protection is uniquely extended to those
individuals who establish that they qualify as “refugees,”
defined as a person who is outside his or her country of
nationality or last habitual residence and is unable or un-
willing to return because of persecution in that country or
because of a well-founded fear of future persecution. The
fear of persecution must be on account of an individual’s
race, religion, nationality, political opinion, or membership
in a PSG.? In the case of Withholding of Removal under
INA § 241(b)(3), it is the alien’s burden to establish that the
persecution will occur with “clear probability,” is “more
likely than not” to occur® (although the specific nuances of

the two forms of relief are not the subject of this article).

Specifically addressing the category of PSG, an alien
must (1) clearly identify the social group, (2) establish his
or her membership in that group, and (3) demonstrate a
nexus between membership in that PSG and the persecu-
tion that is likely to occur.®

Because the INA does not define the term “particular
social group” and because the legislative intent is unclear,
courts have interpreted the term and developed their own
definitions over time. In Fatin v. INS, the Third Circuit ad-
opted the Board of Immigration Appeals’ Acosta definition
of a PSG as “a group of persons all of whom share a com-
mon, immutable characteristic.”” The shared characteristic
may be innate—such as gender, color, or kinship ties—or
it may be a shared past experience. The Third Circuit held
that “whatever the common characteristic that defines the
group, it must be one that the members of the group ei-
ther cannot change, or should not be required to change
because it is fundamental to their individual identities or
consciences.” The alien has the burden to define the so-
cial group,® and the definition the alien provides should
include an exact delineation of the social group to which
he or she belongs.’

In earlier reported decisions, the Third Circuit rejected
a generalized, sweeping classification for purposes of PSG.
Initially, the Third Circuit in Lukwago v. Ashcroft followed
the Second Circuit’s 1991 decision in Gomez v. INS. Spe-
cifically, the Lukwago court cited the Gomez ruling, stat-
ing, “[Plossession of broadly-based characteristics such as
youth and gender will not by itself endow individuals with
membership in a particular group.”'® Second, in rejecting
“homeless Honduran street children” as a PSG, the court
in Escobar v. Gonzales reasoned that “poverty, homeless-
ness and youth are far too vague and all encompassing to
be characteristics that set the perimeters for a protected
ground.”"! Therefore, the mere existence of shared descrip-
tive characteristic is insufficient to qualify the individuals
who have the common characteristic as members of a
PSG.'* The PSG “[m]ust exist independently of the persecu-
tion suffered by the applicant for asylum.”*?

Historically, the Third Circuit has declined to include a
“visibility” component in its discussions of particular social
groups. Put another way, the Third Circuit had not required
that an individual be outwardly apparent or identifiable to
society at large as a member of a proposed PSG in order to
qualify for asylum. In Lukwago, the court held that a for-
mer child soldier who had escaped captivity by a guerrilla
group was indeed a member of a PSG (but denied his ap-
peal on other grounds).'* In Gomez-Zuluago v. Att’y Gen.,
the Third Circuit held that Colombian women who escaped
involuntary servitude after being abducted and confined by
a guerrilla group qualified as a PSG." In Gomez-Zuluago,
the court noted that the guerrillas’ desire to “fill their ranks”
did not put the alien into a PSG; however, her status as a
person who escaped involuntary servitude was based on a
past experience and therefore was an immutable character-
istic that was “narrow and distinctive.” The Gomez-Zuluago
court did not discuss the applicant’s potential identification
as a “FARC [Fuerzas Armadas Revolucionarias de Colom-
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bia/Revolutionary Armed Forces of Colombial escapee” by
society in general, but only by her persecutors: “It is pre-
cisely Petitioner’s escapee status that is likely to motivate
the FARC to seek her and persecute her in the future.” The
Gomez-Zuluago decision preceded the issuance of the two
subsequent BIA rulings that formally mandated the criteria
of “social visibility” and “particularity” in all PSG analyses,
as discussed below.

“Social Visibility” and “Particularity” Emerge as Require-
ments in Establishing a Particular Social Group and Give
Rise to Subsequent Challenges

In 20006, the BIA decided Matter of C-A-, which included
a level of “social visibility” as an important factor in identi-
fying a PSG.'¢ The board stated the following:

Given the voluntary nature of the decision to serve
as a government informant, the lack of social visibility
of the members of the purported social group, and the
indications in the record that the Cali cartel retaliates
against anyone perceived to have interfered with its
operations, we find that the respondent has not dem-
onstrated that noncriminal drug informants working
against the Cali drug cartel constitute a “particular
social group” as that term is used in the definition of
a “refugee” in section 101(a)(42)(A) of the Act. (em-
phasis added)

In its decision, the board also referred to the “particularity”
of a defined social group.

“Social visibility” and “particularity” evolved into require-
ments of the BIA’s analysis of the components of a PSG.
In Matter of S-E-G-, which was decided in 2008,"” the pro-
posed social group was Salvadoran youth who repudiated
the MS-13 gang’s recruitment efforts based on “personal,
moral, and religious opposition to the gang’s values and
activities.” In its ruling, the board cited its decision in Mat-
ter of C-A- as precedent for its holding that the proposed
social group lacked social recognition: “There is little in
the background evidence of record to indicate that Salva-
doran youth who are recruited by gangs but refuse to join

. would be perceived as a group by society, or that these
individuals suffer from a higher incidence of crime than
the rest of the population.” (emphasis added) The BIA also
found that the proposed group was too amorphous and
included too many potential members to be sufficiently
“particular” to qualify as a PSG.

In support of its holding, the BIA makes explicit refer-
ence to guidelines provided by the United Nations High
Commissioner for Refugees (UNHCR), which conclude that
“social visibility” is crucial in any analysis of particular so-
cial group: “In addition, we referred [in Matter of C-A-] to
the 2002 guidelines of the United Nations High Commis-
sioner for Refugees, which endorse an approach in which
an important factor is whether the members of the group
are ‘perceived as a group by society.” Matter of C-A-, su-
pra, at 956 (quoting UNHCR, Guidelines on International
Protection: “Membership of a particular social group” with-
in the context of Article 1A(2) of the 1951 Convention and/
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or its 1967 Protocol relating to the Status of Refugees, U.N.
Doc. HCR/GIP/02/02, 9 11 (May 7, 2002)).

Ironically, however, UNHCR argues in its amicus brief in
support of a pending challenge to Matter of S-E-G- in the
Eighth Circuit that the “social visibility” test relied upon in
Matter of S-E-G- was an alternative analysis not a mandato-
ry one: “As articulated in the UNHCR Guidelines, there are
two separate, alternative tests for defining a PSG: the ‘pro-
tected characteristics” approach and the ‘social perception’
approach. The ‘protected characteristics’ approach reflects
the Board’s longstanding test first articulated in Matter of
Acosta [sic], 19 1. & N. Dec. 211, 233 (BIA 1985).” Never-
theless, the UNHCR does concur that the “social visibility”
approach should be applied when there is an absence of a
clear “immutable or fundamental characteristic.”

In Matter of E-A-G-,"® also decided in 2008, the Board
of Immigration Appeals again analyzed “social visibility” in
the context of what constituted a particular social group:
“[Wle find that the particular social group identified by the
Immigration Judge as ‘persons resistant to gang member-
ship’ lacks the social visibility that would allow others to
identify its members as part of such a group.” Analogous to
Matter of S-E-G-, the applicant in Matter of E-A-G- defined
his PSG as persons resistant to gang membership. The BIA
also found there was a lack of “particularity,” holding that
individuals who resist gangs do not constitute “a segment
of the population in any meaningful respect.”

Subsequent to Matter of S-E-G- and Matter of E-A-G-,
several circuits have reviewed the evolution of the BIA’s
case law defining PSG. Significantly, the First, Second,
Eighth, Ninth, and Eleventh Circuit Courts of Appeal have
all afforded Chevron deference to the “social visibility”
requirement.” The Second, Eighth, Ninth, and Eleventh
Circuit Courts of Appeal have also implicitly approved of
or explicitly given deference to the “particularity” require-
ment.?

However, in a strongly worded decision handed down
in Benitez Ramos v. Holder, the Seventh Circuit Court of
Appeals rejected the BIA’s “social visibility” requirement.*!
The court held that “visibility’ in the literal sense in which
the Board has sometimes used the term might be relevant to
the likelihood of persecution, but it is irrelevant to whether
if there is persecution it will be on the ground of group
membership. Often it is unclear whether the Board is us-
ing the term ‘social visibility’ in the literal sense or in the
‘external criterion’ sense, or even whether it understands
the difference.”

The Fourth Circuit Court of Appeals, meanwhile, re-
buffed the BIA’s assessment that “family members of those
who actively oppose gangs in El Salvador by agreeing to
be prosecutorial witnesses” lacked “social visibility” but
otherwise did not reach the point where the question of
whether “visibility” analysis is appropriate.??

In Valdiviezo-Galdamez Il, the Third Circuit Rejects Recent
Board Decisions Regarding “Social Visibility” and “Particu-
larity,” Relying on the Doctrine of Chevron Deference
Valdiviezo-Galdamez I was originally remanded to the
Board of Immigration Appeals in 2007 so that the board



could consider whether resistance to gang recruitment con-
stituted a PSG.? In this case, the petitioner was a native of
Honduras who allegedly had been the victim of attempted
forced gang recruitment and who had faced retributive ac-
tion by the gang on account of his resistance. However,
subsequent to the remand, the BIA issued Matter of S-E-
G- and Maitter of E-A-G- (discussed above). Therefore, on
remand, the board held that, pursuant to the “closely anal-
ogous” precedent of Matter of S-E-G- and Maitter of E-A-G-,
the board was compelled to find that the petitioner had
failed to meet his burden of proof. Valdiviezo-Galdamez II
was orally argued before the Third Circuit on Feb. 3, 2010
and decided on Nov. 8, 2011.

Facts and Procedural History

At his removal hearing, the petitioner admitted remov-
ability but submitted an asylum application as a defense to
deportation on the grounds that he would face persecution
by the MS-13 gang, which had already threatened, robbed,
shot at, kidnapped, and beat him because of his resistance
to their recruitment efforts. He filed five police reports but
claimed that police did not respond or offer protection of
any kind.

The immigration judge denied the petitioner’s applica-
tions for relief on the basis that he did not establish the
following claims:

e The Honduran government refused to protect him
and the refusal was “on account of” one of the five
enumerated grounds under asylum law.

e There was a strong enough nexus to the articulated
social group.

e The petitioner could not relocate within Honduras to
find safety.

In his appeal to the Board of Immigration Appeals, the
petitioner argued that he belonged to the PSG of “Hondu-
ran youth who have been actively recruited by gangs but
have refused to join because they oppose the gangs.” The
board affirmed the judge’s decision to deny the petitioner’s
application.

On appeal to the Third Circuit, the court vacated the
BIA’s ruling and remanded the case for further proceed-
ings, finding that the substantial evidence submitted in the
case did not support the immigration judge’s finding that
the petitioner had failed to establish a nexus and country-
wide fear. The Third Circuit also instructed the BIA to de-
termine whether young Honduran men constituted a PSG;
whether the injuries to the petitioner rose to the level of
persecution; and whether, in light of the Third Circuit’s
decision in Silva-Rengifo,* the government “acquiesced to
torture” and made the petitioner eligible for relief under the
Convention Against Torture. On remand, the Board of Im-
migration Appeals again rejected the petitioner’s proposed
social group, this time relying on its holdings in Matter of
S-E-G- and Matter of E-A-G-, which had been decided in
the interim, finding a lack of “particularity” and “social vis-
ibility.”?

When the petitioner appeared before the Third Circuit

yet again, he now argued that the BIA’s decision was er-
roneous for several reasons, including, but not limited to
the following:

e The Board of Immigration Appeals had erred by ap-
plying a new standard to determine membership in
a PSG.

e The board’s requirements of “social visibility” and
“particularity” were contrary to the intent of the stat-
ute.

e The board’s requirements of “social visibility” and
“particularity” are not entitled to Chevron deference,?
because the imposition of a “social visibility” require-
ment effectively revoked previously acknowledged
groups.

The Third Circuit agreed with aspects of the petitioner’s
argument in several field-altering ways.

Third Circuit’s Majority Holding and Rationale

The Third Circuit rejected several arguments, however.
The court held that the board had not applied a new stan-
dard to determine membership in a PSG. The court ex-
plained that, although Matter of S-E-G- and Matter of E-
A-G- were decided after the petitioner’s deadline to file a
brief, the concepts of “social visibility” and “particularity”
did not originate in those cases; rather, the concepts arose
earlier in Matter of C-A-, 23 I&N Dec. 951 (BIA 2006) and
Matter of A-M-E & J-G-U, 24 I&N Dec. 69 (BIA 2007). The
court also rejected the petitioner’s argument that the BIA’s
interpretation was contrary to the intent of the statute, rea-
soning that the INA’s statutory language, legislative history,
and negotiations during the international agreement are
not very instructive as to the meaning of PSG.

The court, however, held that the “social visibility” re-
quirement was inconsistent with past BIA decisions and
that the board had not announced a principled reason for
its adoption of this inconsistent requirement; therefore,
proving “social visibility” was an unreasonable additional
requirement. The court discussed the board’s previous rec-
ognition of a number of groups as PSG even when the
group was not socially visible or recognizable but, instead,
possessed an internal characteristic—for example, women
who are opposed to female genital mutilation (Matter of
Kasinga), homosexuals required to register in Cuba (Mat-
ter of Toboso-Alfonso), and former members of El Salva-
dor’s national police force (Matter of Fuentes). The court
found that “[iff members of any of these groups applied
for asylum today, the Board’s ‘social visibility’ requirement
would pose an insurmountable obstacle” in prevailing on
the merits of those claims. The court concluded that such
a situation meant that the agency was adjudicating “claims
of social group status inconsistently, or irrationally” and,
therefore, found that the “social visibility” requirement is
an “unreasonable addition” to the definition of PSG.

The Third Circuit also cited to the Seventh Circuit’s de-
cisions in Gatimi v. Holder and Benitez Ramos v. Holder
(discussed above), in which the Seventh Circuit criticized
the “social visibility” requirement, stating that it “makes no
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sense.” The Seventh Circuit noted that, in the case of un-
circumcised women or homosexuals, members of those
groups deliberately conceal their membership in an effort
to avoid persecution. The Third Circuit remarked that, in
the Valdiviezo-Galdamez II case, the government’s distinc-
tion between “the existence of a unifying characteristic that
makes the members understood by others in society to
constitute a social group or recognized as a discrete group
in society” and “on-sight visibility” as not actually being a
distinction at all. The court also held that the “particular-
ity” requirement imposed by the BIA was also not entitled
to Chevron deference. The government had argued that
“particularity” was distinct from “social visibility” because
“social visibility’ assesses whether the applicant has identi-
fied a group with a unifying characteristic that is perceived
as discrete or set apart by the society, while ‘particularity’
examines whether the proposed unifying characteristic for
the proposed group is definable, as opposed to being too
diffuse or subjective.”

The Third Circuit Court was not persuaded by this dis-
tinction, writing that

We are hard pressed to discern any difference be-
tween the requirement of “particularity” and the dis-
credited requirement of “social visibility.” Indeed,
they appear to be different articulations of the same
concept and the government’s attempt to distinguish
the two oscillates between confusion and obfusca-
tion, while at times both confusing and obfuscating.
... We therefore hold that adopting a “particularity”
requirement is unreasonable because it is inconsis-
tent with many of the Board’s prior decisions.

The court reasoned that, because “social visibility” and
“particularity” were indistinct, they both “sufferfed] from
the same infirmity.”

In its remand, the court directed the Board of Immigra-
tion Appeals to either explicitly choose between the new
analytical approach and the old one or reconcile the two
competing interpretations in a coherent way. The court
noted that the BIA was permitted to reconfigure its defini-
tion of PSG, provided that its reformulation comports with
prior precedent, or that it proposes a “principled reason”
based on a permissible construction of the statute for the
change. If the BIA chooses to adopt “particularity” and “so-
cial visibility” as requirements for a PSG, it must also re-
mand the case to the immigration judge for further factual
development.

Third Circuit Applies Valdiviezo-Galdamez Il Standard

In the weeks following the Valdiviezo-Galdamez II de-
cision, many immigration law practitioners and analysts
debated about the impact the court’s finding and the BIA’s
subsequent determination would have on future PSG-re-
lated asylum hearings before immigration courts. Recently,
the Third Circuit decided Garcia v. Att’y Gen., which sets
forth criteria to be used in applying the standard. In Gar-
cia v. Alt’y Gen., No. 10-1311, 2011 WL 5903780 (3d Cir.
Nov. 28, 2011), the court reiterated that Acosta governs the
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standard for determining what constitutes a PSG. Under
Acosta,*” a PSG is defined as—

a group of persons all of whom share a common,
immutable characteristic. The shared characteristic
might be an innate one such as sex, color, or kinship
ties, or in some circumstances it might be a shared
past experience such as former military leadership or
land ownership. ... [The common characteristic that
defines the group, it must be one that the members
of the group either cannot change, or should not be
required to change because it is fundamental to their
individual identities or consciences.

In its finding in Garcia, the Third Circuit unequivocally
adopted the Acosta formulation of a PSG. The court specifi-
cally held that a witness for a criminal prosecution in Gua-
temala “shares a ‘common, immutable characteristic’ with
other civilian witnesses who have the ‘shared past experi-
ence’ of assisting law enforcement against violent gangs
that threaten communities in Central America. It is a char-
acteristic that members cannot change because it is based
on past conduct that cannot be undone. To the extent that
members can recant their testimony, they ‘should not be
required to’ do so.”

Conclusion

The Garcia decision, issued three weeks after the Val-
diviezo-Galdamez II ruling was handed down, is indicative
of the Third Circuit’s intent not to rely on “social visibility”
and “particularity.” However, the Board of Immigration Ap-
peals still has the opportunity to provide a principled rea-
son for its reformulation of a PSG. The Garcia court stated
that, “[ulntil the [Board of Immigration Appeals] provides
an analysis that adequately supports its deviation from
Acosta, we remain bound by the well-established defini-
tion of ‘particular social group’ found in Fatin.”*® The Third
Circuit’s recent decisions will force the agency to revisit the
issue and will have an impact on many categories of asy-
lum seekers. The decisions also create a sharp split among
the circuits and could increase the viability of any new cer-
tiorari petitions before the U.S. Supreme Court, where the
issue may ultimately have to be decided. TFL
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