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As I write this article in mid-November, the bill 
is expected to be voted on by the House of 
Representatives before the end of 2011; a related bill 
in the Senate (S. 533) is not expected to pass during 
this Congress. Both bills would repeal parts of Rule 11 
of the Federal Rules of Civil Procedure that have been 
in force since 1993, when the Judicial Conference of 
the United States proposed the current provisions and 
the Supreme Court approved them. 

Such legislation would return federal courts to 
the “Rambo” style of sanctions motion practice that 
characterized the previous unsuccessful experiment 
in regulating litigation conduct primarily through Rule 
11 sanctions rather than through sound judicial super-
vision. That experiment began in 1983 and ended 
with the adoption of the current 1993 provisions, and 
we already know the results of that experiment. Key 
committees of the Judicial Conference oppose the 
legislation and repeating that failed experiment. 

Federal judges oppose returning to the pre-1993 
version of Rule 11. Under every version of the rule, 
judges have possessed authority to impose sanctions 
against a litigant or a lawyer who files a complaint, 
an answer, or a motion without a reasonable factual 
investigation or an adequate legal basis. But before 
the 1993 revision (which the bills seek to repeal), Rule 
11 was itself a tool for the court system that could be 
“abused by resourceful lawyers”—according to a let-
ter dated March 14, 2011, from the Committee on the 
Rules of Practice and Procedure and also the Advisory 
Committee on the Federal Rules of Civil Procedure, 
the two committees of the Judicial Conference with 
responsibility for amending the rules. Under the pre-
1993 version of the rule, the letter explains, “[a]n 
entire ‘cottage industry’ developed that churned 
tremendously wasteful satellite litigation that had 
everything to do with strategic gamesmanship and 
little to do with underlying claims.” As a result, “Rule 
11 motions came to be met with counter-motions that 
sought Rule 11 sanctions for making the original Rule 
11 motion.”

The bills now pending in the House and Senate 
would bring a return to that wasteful era in two ways. 
First, the proposed legislation would eliminate a pro-
vision adopted in 1993 that currently allows a party 
to withdraw a challenged pleading or motion on a 
voluntary basis, without the added costs and delay 
to the challenging party of seeking and obtaining a 
court order. See Fed. R. Civ. P. 11(c)(2). Thus, under 
the bills, there would no longer be a safe harbor 
provision that allows an adverse party to withdraw or 
modify a challenged pleading or other paper before a 
sanctions motion can be filed or otherwise presented 
to the court.

Second, the pending bills would revoke a major 
part of judicial discretion over the award of sanctions 
under Rule 11. Before 1983 and after 1993 (when the 
current version of Rule 11 became effective), federal 
judges have been able to exercise their discretion over 
choosing the kinds of different sanctions that fit each 
particular case. But the pending proposals would spec-
ify that, in addition to any other sanctions the court 
might impose, the court must order the offending party 
or attorney “to pay to the [other] party or parties the 
amount of the reasonable expenses incurred as a direct 
result of the violation, including reasonable attorneys’ 
fees and costs.” In doing so, the bill would repeal the 
current provision in Rule 11(c)(2) that fees and costs 
“may” be awarded “if warranted.”  

Each of those proposals would return our courts—
and litigants—to a time when the civility of the 
legal profession suffered a much-lamented decline. 
Actually, the pending bills would take us beyond the 
wasteful and uncivil era of 1983–1993 by adopting 
an even more unwise provision—one that would 
invite parties to pursue optional “punitive” monetary 
awards, to be paid into the court by opposing counsel 
or adverse parties, “if warranted for effective deter-
rence.” We should not expect parties or their counsel 
to make cost-effective and reasonable choices about 
overall case strategy, discovery tactics, or settlement 
when they are entangled in the kind of confronta-
tion that any sanctions motion tends to encourage. 
For that reason, the Judicial Conference committees 
oppose legislative proposals to eliminate judicial 
discretion in the imposition of sanctions for frivolous 
litigation, including proposals to revise Rule 11 of the 
Federal Rules of Civil Procedure, by imposing manda-
tory sanctions and preventing a party from withdraw-
ing challenged pleadings on a voluntary basis within 
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a reasonable time. I am also proud to report that the 
FBA is monitoring this legislation and is actively involved 
in advocating on behalf of federal 
attorneys and judges on issues of 
importance to FBA members. TFL
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Please detach and mail the comPleted form to:

Foundation of the Federal Bar Association
1220 N. Fillmore St., Suite 444, Arlington, VA 22201
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With a tax-deductible gift to the Foundation of 

the Federal Bar Association, members of the legal 

profession, the public, business organizations, 

charitable trusts, or other foundations may cre-

ate a memorial to a deceased person. Gifts may 

also be made in honor of someone, an anniver-

sary, birthday, or any other occasion. Your gift 

helps fund educational and charitable programs 

that promote public understanding of the law 

and enhance the cause of justice.

Message continued from page 3

local legal services organizations, and law school legal 
service clinics and programs, licensed and qualified attor-
neys may offer their services to state and federal courts 
for special appointments. One example is the Limited 
Appointment Settlement Project initiated by Judge Mor-
ton Denlow in the Northern District of Illinois. Through 
this program, pro se parties in federal civil litigation who 
agree to engage in voluntary settlement conferences get 
the assistance of lawyers and  the lawyers get experi-
ence in interviewing and counseling, and negotiating and 
advocating on behalf of, clients—skills that are important 
to every attorney.

So why pro bono? It is for the public good, and it is 
good for you.

Happy New Year!


