
NapoleoN is reported to have said: “a  

soldier will fight loNg aNd hard for a bit 

of colored ribboN.”1 the freNch geNeral 

believed iN the value of awards iN eNcour-

agiNg bravery oN the battlefield. More 

iMportaNt, he also recogNized the value 

of Military awards as a way to recogNize 

Military heroisM aNd sacrifice publicly.

American military medals and decorations also serve the 
important function of publicly honoring the service, sac-
rifice, and superior performance of the award recipients. 
“To those who’ve earned them, and perhaps more so to 
their families, those pieces of cloth and metal are priceless 
symbols of service and sacrifice, of time spent away from 
children, of foregone opportunities, and in some cases, of 
the ultimate sacrifice.”2 Such awards generate laudation not 
only within the military community but also among the 
American public. Even those who have never served in the 
military value these medals and decorations and appreciate 
what they represent. 

Unfortunately, there are individuals who claim mili-
tary awards and honors that they never earned. In 2009, 
the Federal Bureau of Investigation (FBI) investigated 
approximately 200 cases involving “stolen valor.” One 
FBI agent with extensive experience investigating such 
cases opined that these impostors “do it for the unearned 
recognition and respect … . [t]hey get access to people, 
places and events they would never have except that 
they are representing that they earned awards for valor 
in combat.”3 

Others claim military honors for financial gain. In 
2003, although only four living Medal of Honor recipients 
resided in Virginia, 642 Virginians claimed on their tax 
forms to be recipients of the Medal of Honor, probably 
because Virginia provided various benefits to Medal of 
Honor recipients, including tax-free military retirement 
income.4 Others who have falsely represented themselves 
have received corporate awards, veterans’ benefits, Social 
Security benefits, disability ratings, promotions, scholar-
ships and tuition, and contracts reserved for companies 
owned by disabled veterans.5 Speaking in support of the 
Stolen Valor Act of 2005, one member of the U.S. House of 
Representatives described how a former Marine had falsely 
claimed combat experience and receipt of several medals 

for heroism to obtain $66 million in security contracts from 
the military.6

Until 2006, federal law enforcement authorities could 
only pursue those who illegally wore or sold unauthor-
ized military awards. In 2006, however, Congress enacted 
the Stolen Valor Act, which made it illegal to falsely claim, 
verbally or in writing, to be the recipient of military awards 
and decorations. That legislation is currently under attack 
as an infringement of the First Amendment.

A Brief Overview of Military Medals and Decorations 
During the American Revolution, Congress authorized 

a limited number of commemorative or special med-
als to be awarded on an individual basis, but it was not 
until 1782 that the American military possessed a decora-
tion of general application: the Badge of Military Merit.  
“[E]ver desirous to cherish a virtuous ambition in his sol-
diers, as well as to foster and encourage every species of 
military merit,” General George Washington issued an order 
establishing the badge—a heart-shaped swatch of purple 
cloth or silk worn over the left breast—to be awarded for 
singular acts “of unusual gallantry … of extraordinary fidel-
ity, and essential service … .”7 Significantly, with regard 
to military awards, Washington also noted the following: 
“Should any who are not entitled to these honors have 
the insolence to assume the badges of them, they shall be 
severely punished.”8 However, the Badge of Military Merit 
fell into disuse until the award was revived in 1932 as the 
Purple Heart medal, which is now awarded to any service 
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member who is killed or wounded in an armed conflict.9

The Medal of Honor is the nation’s highest military 
decoration. It was established during the Civil War, and, 
because that medal was the only official decoration for 
valor available at the time, it was awarded liberally. 
Thomas Custer, the younger brother of the famed George 
Armstrong Custer, earned two Medals of Honor during 
a four-day period for capturing Confederate flags. The 
most egregious misuse of the Medal of Honor involved 
the 27th Maine Volunteer Infantry; all 864 members of the 
regiment were awarded the Medal of Honor simply for 
re-enlisting.10 

Concerned about strengthening the integrity of the 
Medal of Honor, Congress established an Army Board of 
Review, which examined the existing 2,625 awards and 
revoked 911 of them in 1917.11 Among those whose Medal 
of Honor was revoked was Civil War-era Doctor Mary 
Walker, the only woman recipient.12 In modern times, 
awarding the Medal of Honor is extremely rare. Since the 
Vietnam War, only 10 service members have received the 
Medal of Honor, and only two have been living recipi-
ents: Staff Sgt. Salvatore Giunta and Sgt. First Class Leroy 
Petry.13 

Recognizing the need for other medals during World 
War I, Congress created two additional awards for bravery 
in combat: the Distinguished Service Cross and the Navy 
Cross. Congress also created the Silver Citation Star, which 
became the Silver Star medal in 1932. During World War 
II, Congress added the Air Medal and the Bronze Star.14 
Currently, the American military has a wide variety of 
awards and decorations. In addition to awards for bravery, 
members of the armed forces may earn medals for merito-
rious performance, campaign medals, ribbons, combat and 
skill badges, and unit awards, among others.

The Uniform Code of Military Justice
Members of the armed forces who illegally wear unau-

thorized decorations are subject to court-martial under the 
Uniform Code of Military Justice (UCMJ), 10 U.S.C. §§ 801–
946. This form of misconduct strikes a strong emotional 
cord among current and former members of the American 
military. One highly decorated combat veteran posited that 
there is “no greater disgrace” than an experienced service 
member wearing an unearned award or decoration.15 
Indeed, as evidenced by recent news reports of courts-
martial for decoration-related offenses, the military takes 
this offense quite seriously.16 

Article 134 (113) of the UCMJ makes it a crime to 
wrongfully wear certain unauthorized “insignia, decora-
tion, badge, ribbon, device, or lapel button upon the 
accused’s uniform or civilian clothing … to the prejudice 
of good order and discipline in the armed forces or … of 
a nature to bring discredit upon the armed forces.” Upon 
the conviction of the accused (military defendant), the U.S. 
Manual for Courts-Martial, pt. IV, ¶ 113(e) (2008), provides 
that a military court may impose a sentence not to exceed 
a bad conduct discharge, total forfeiture of pay and allow-
ances, and six months’ confinement.

Although such prosecutions have been relatively infre-

quent, Article 134 of the UCMJ has served as the usual basis 
for court-martial convictions for the unauthorized wearing 
of military insignia.17 To illustrate, in United States v. Avila, 
47 M.J. 490 (C.A.A.F 1998), an Army staff sergeant was 
convicted of violating Article 134 for “wrongfully wearing 
the Bronze Star … .” In United States v. Hudson, 23 C.M.R. 
693, 694 (C.G.C.M.R. 1957), the Coast Guard convicted a 
seaman for the unauthorized wearing of award ribbons. 

Prior to the UCMJ becoming law in May 1950, the 
Army prosecuted such offenses under the Articles of 
War. Reported courts-martial indicate that the Army has 
prosecuted similar offenses since at least World War II. In 
United States v. Renfrow, 5 B.R. 243 (E.T.O. 1944), a sol-
dier pleaded guilty to, among other offenses, wrongfully 
impersonating and holding “himself out to be the recipient 
and lawful holder of the Purple Heart ribbon with Oak 
Leak clusters.” Similarly, in United States v. Baker, 20 B.R. 
189 (1943), a lieutenant was convicted of, among other 
offenses, wearing the unauthorized aviation badge of a 
combat observer.

The Federal Criminal Code Prior to 2006
Since 1923, federal law has criminalized the “unau-

thorized wearing, manufacture, or sale of medals and 
badges.”18 In 1948, Congress enacted 18 U.S.C. § 704, 
which is the federal offense that most directly targets the 
unauthorized wearing of military decorations. The version 
of 18 U.S.C. § 704(a) in effect prior to 2006 provided the 
following:

Whoever knowingly wears, manufactures, or sells 
any decoration or medal authorized by Congress for 
the armed forces of the United States, or any of the 
service medals or badges awarded to the members 
of such forces, or the ribbon, button, or rosette of 
any such badge, decoration or medal, or any col-
orable imitation thereof, except when authorized 
under regulations made pursuant to law, shall be 
fined under this title or imprisoned not more than 
six months, or both. 

If the decoration or medal was the Medal of Honor, 
then the maximum period of imprisonment increases to a 
year. 18 U.S.C. § 704(b). Individuals who improperly wore 
medals that they had not earned have been successfully 
prosecuted under this version of the statute.19 Similarly, 
companies and individuals have been prosecuted for the 
unauthorized sale of military medals.20

Stolen Valor Act of 2005
Concerned that existing law was inadequate to protect 

military medals and decorations, Congress enacted the 
Stolen Valor Act of 2005. The legislation included three 
specific findings: 

Fraudulent claims surrounding the receipt of the Medal 1. 
of Honor, the distinguished service cross, the Navy 
cross, the Air Force cross, the Purple Heart, and other 
decorations and medals awarded by the President or 

September 2011 | The Federal Lawyer | 21



Armed Forces of the United States damage the reputa-
tion and meaning of such decorations and medals.
Federal law enforcement officers have limited ability to 2. 
prosecute fraudulent claims of receipt of military deco-
rations and medals.
Legislative action is necessary to permit law enforce-3. 
ment officers to protect the reputation and meaning of 
military decorations and medals. 

Pub.L. No. 109-437 § 2, 120 Stat. 3266 (2006).
Significantly, Congress expanded 18 U.S.C. § 704 to 

make it a criminal offense to “falsely represent … verbally 
or in writing, to have been awarded any decoration or 
medal authorized by Congress for the Armed Forces of the 
United States, any of the service medals or badges award-
ed to the members of such forces, the ribbon, button, or 
rosette of any such badge, [or] decoration.”

Since passage of the act, individuals have been convict-
ed of illegally wearing military medals and decorations21 as 
well as falsely claiming to be the recipient of such awards, 
which is also prohibited under the act.22 Unless the offense 
was committed in conjunction with other crimes, however, 
most defendants convicted of violating § 704 have rarely 
been incarcerated.23

The expanded reach of the Stolen Valor Act has come 
under attack recently, calling into question its constitution-
ality. At least four courts have addressed such challenges, 
with mixed results. In United States v. Alvarez, 617 F.3d 
1198, 1217 (9th Cir. 2010), rehearing en banc denied, 638 
F.3d 666 (9th Cir. 2011), the U.S. Court of Appeals for the 
Ninth Circuit held that the act was “facially invalid under 
the First Amendment” and unconstitutionally applied. After 
the district court denied a motion to dismiss the indictment 
as unconstitutional, the defendant pleaded guilty to “false-
ly verbally claiming to have received the Congressional 
Medal of Honor, in violation of the Stolen Valor Act (the 
Act), 18 U.S.C. 704(b), (c), reserving his right to appeal the 
Act’s constitutionality.” Alvarez had never spent a single 
day in the armed forces, but, at a 2007 joint meeting of 
two water district boards, as the newly elected director 
of one board, he introduced himself as a retired Marine, 
recipient of the Medal of Honor, and survivor of numer-
ous wounds.24

The appellate court first reviewed First Amendment 
jurisprudence as well as its presumptive protection of all 
forms of speech—including some forms of falsehood— 
that gives “breathing space” to freedom of speech, in order 
to protect speech that actually matters. Next, the court 
determined that the speech addressed by the Stolen Valor 
Act, as presently drafted, failed to fit into “those ‘well-
defined’ and ‘narrowly limited’ classes of speech that are 
historically unprotected by the First Amendment,” includ-
ing defamation and fraud. Here, the court determined that 
the act criminalized “speech itself regardless of any defin-
ing context that assures us the law targets legitimate crimi-
nal conduct,” such as “laws focused on criminal conduct-
like perjury or tax or administrative fraud or impersonating 
an officer … .”25

The court then applied strict scrutiny analysis, which 

requires the United States to show that the law is narrowly 
tailored in order to achieve a compelling governmental 
interest,” noting that such a law “is not narrowly tailored 
when less speech-restrictive means exist to achieve the 
interest.” Characterizing the government’s interest in pre-
venting fraudulent claims about receipt of military honors 
as “noble,” an apparently sympathetic court determined that 
the government had failed to prove that the Stolen Valor 
Act’s speech restriction was narrowly tailored to achieve 
that interest. The court opined that the harm associated 
with “Alvarez’s lie, deliberate and despicable as it may 
have been,” could be remedied by the preferred remedy of 
“more speech”—that is, public notice and correction—or 
by simply “redrafting the Act to target actual impersonation 
and fraud.” The court also dismissed as incomprehensible 
and insulting the argument that the false claims of military 
impostors would somehow adversely affect the battlefield 
heroism of the armed forces.26

In a spirited and lengthy dissent defending the Stolen 
Valor Act, Judge Bybee took issue with the majority’s 
interpretation of First Amendment jurisprudence. First, the 
dissenting judge argued that false statements of fact gener-
ally do not enjoy First Amendment protection and further 
rejected a presumption that all speech is protected, posit-
ing the following: “The First Amendment does not protect 
all ‘speech’ but rather ‘the freedom of speech,’ which 
does not include those categories of speech traditionally 
considered outside of First Amendment protection.” The 
general rule denying First Amendment protection to false 
statements is then “subject to certain limited exceptions 
where First Amendment protection is necessary ‘to protect 
speech that matters … and to ensure that the ‘freedoms of 
expression … have the breathing space that they need to 
survive.’”27

Applying his interpretation of relevant First Amendment 
case law to the case under review, Judge Bybee posited 
that Alvarez’s statements were “simply a lie” that was 
“excluded from the limited spheres of protection carved 
out by the Supreme Court for false statements of fact … ,”  
unworthy of constitutional protection, and accordingly 
strict scrutiny analysis of the Stolen Valor Act was inap-
propriate. Finally, concluding that the act was not facially 
unconstitutional, the dissenting judge reasoned that any 
potential overbreadth in the act was eliminated by suscep-
tibility to limiting construction or, alternatively, was simply 
not substantial.28

Similarly, in United States v. Strandlof, 746 F. Supp. 2d 
1183 (D. Colo. 2010), the court determined that the act was 
“unconstitutional as a content-based restriction on First 
Amendment speech that is not narrowly tailored to serve 
a compelling government interest.” Like Alvarez, the case 
involved a false verbal claim, rather than the unauthorized 
wearing of a military award. Strandlof, who represented 
himself as a Naval Academy graduate and a Marine Corps 
veteran of the war in Iraq, was charged “with falsely rep-
resenting himself to have been awarded a Purple Heart 
on four different occasions in 2006 and 2009, and falsely 
representing that he had been awarded a Silver Star on one 
occasion in 2009.”29 
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The court rejected, as contrary to First Amendment juris-
prudence, the government’s position that Standlof’s false 
statements enjoyed no constitutional protection “because 
the defendant was not conveying a political message, 
speaking on a matter of public concern, or expressing a 
viewpoint or opinion … .” It was not the lack of relative 
value of the speech that would take it out of the First 
Amendment’s protective shadow, the court reasoned, “but 
rather when it is ‘intrinsically related’ to an underlying 
criminal act.” Sua sponte, the court also volunteered that 
the act was not a valid restriction on fraudulent speech 
because the act did not “require that anyone have been 
actually misled, defrauded, or deceived by such misrepre-
sentations.”30

Determining the act to be a content-based restriction on 
speech, the court applied strict scrutiny analysis and found 
that the government had failed to establish a compelling 
government interest that the act was narrowly tailored to 
serve. First, the court rejected as sufficiently compelling 
the government’s argument “that the Act ‘serves a compel-
ling interest of protecting the sacrifice, history, reputation, 
honor, and meaning associated with military medals and 
decorations.” Characterizing the government’s alternative 
argument as “unsubstantiated,” “shocking,” and “uninten-
tionally insulting to the profound sacrifices of military per-
sonnel,” the court rejected the government’s compelling 
interest argument that “[d]iluting the meaning or signifi-
cance of medals of honor, by allowing anyone to claim to 
possess such decorations, could impact the motivation of 
soldiers to engage in valorous, and extremely dangerous, 
behavior on the battlefield.”31 

However, at least two federal courts have upheld the 
constitutionality of the Stolen Valor Act. In United States v. 
Perelman, 737 F. Supp. 2d 1221 (D. Nev. 2010), the court, 
proceeding on less controversial legal ground, rejected a 
First Amendment challenge to the Stolen Valor Act’s prohibi-
tion on the unauthorized wearing of a military medal, dis-
tinguishing this case from the Alvarez ruling on that basis. 
The defendant, charged with the unauthorized wearing of 
the Purple Heart medal, in violation of 18 U.S.C. §§ 704(a) 
and (d), argued “that the clause ‘except when authorized 
under regulations made pursuant to law’ violates the First 
Amendment as an unlawful prior restraint on free speech, 
because it allows the government unfettered discretion to 
authorize, or to refuse to authorize, someone to wear a 
military medal depending upon the individual’s purpose 
for wearing the medal.” Noting first that the statutory pro-
hibition on wearing unauthorized medals “remained virtu-
ally unaltered since 1928,” the court then determined that 
the “regulations” referred to in § 704 were those military 
regulations addressing the authority and criteria for military 
awards, and such regulations were not drafted with the 
intent to regulate speech. Further, the court reasoned that 
§ 704’s prohibition on unauthorized wearing of military 
awards did not pose a threat to “viewpoint based censor-
ship of speech” because no government official was vested 
with discretion as to whom to allow to wear unearned med-
als, the statute did not require governmental permission to 
engage in constitutionally protected speech, and the statute 

prohibited the wearing of unearned awards regardless of 
why an individual wanted to wear them.32

Because § 704’s prohibition on the unauthorized wear-
ing of military awards only had the potential for an “inci-
dental effect on speech,” the government was required 
only to establish that it was acting within its constitutional 
power, that the act furthered “an important or substantial 
governmental interest,” which was “unrelated to the sup-
pression of free expression,” and the incidental restriction 
on free speech was “no greater than is essential to the fur-
therance of that interest.” Here, § 704 was designed to pro-
tect the reputation and meaning of the military medals pro-
gram, whose purpose is to foster mission accomplishment 
by recognizing and encouraging superior performance, 
which is within the government’s constitutional powers of 
making laws that are needed to raise and support armies. 
Motivating military personnel through the awards program 
is an important interest unrelated to the suppression of 
speech, and § 704(a)’s prohibition on wearing unauthor-
ized medals was necessary to preclude the undermining of 
the medals program.33

Finally, in United States v. Robbins, 759 F. Supp. 2d 815 
(W.D. Va. 2011), basing its ruling on First Amendment 
grounds, the court denied the defendant’s motion to quash 
his indictment under the Stolen Valor Act. In material 
issued for his campaign for a local office, Robbins, a mem-
ber of the Veterans of Foreign Wars (VFW), claimed that 
he had received the Vietnam Service Medal and Vietnam 
Campaign Medal and wore both of these medals, in addi-
tion to the Combat Infantryman’s Badge, on his military 
uniform when attending events as a member of the VFW 
honor guard. In fact, Robbins had served in the Army for a 
brief three-year period, none of his service was overseas or 
in a combat zone, and he was not entitled to any awards 
related to service in Vietnam.34 

Specifically declining to follow Alvarez and Strandlof, 
the court noted that falsity is a recognized category of 
speech generally excluded from constitutional protection, 
unless the protection of falsehoods is necessary to protect 
“speech that matters.” Also, the court determined that the 
act should be read to require knowing false statements 
rendered with an intent to deceive to preclude the sup-
pression of mistakenly false speech and to protect those 
“who utter protected false statements in fiction, in parody, 
or as rhetorical hyperbole,” limiting punishment to “only 
outright lies, not ideas … .” Thus limited, the court opined 
that “the speech restricted by the Stolen Valor Act is not 
‘speech that matters’ and falls outside the protection of the 
First Amendment.”35

In addition, the court upheld the constitutionality of the 
portion of § 704 prohibiting the unauthorized wearing of 
medals. Following the same standard that was articulated 
in Perelman, the court determined that regulation of the 
military is within the government’s constitutional power to 
raise and support armies, that preventing the unauthorized 
wearing of military medals furthers a substantial govern-
ment interest in honoring military award recipients and 
“preserving the respect and novelty of legitimate military 
decorations,” that § 704 is unrelated to free speech sup-
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pression, and that any incidental restrictions on speech 
are no greater than what is essential to further the statute’s 
purpose.36

Conclusion
Although the expanded scope afforded to 18 U.S.C. 

§ 704 by the Stolen Valor Act is under attack on First 
Amendment grounds, the portion of the statute existing 
prior to 2006 remains on solid legal footing. As indicated 
by the Perelman and Robbins rulings, the long-standing 
prohibition on the unauthorized wearing of military med-
als and decorations, contained in both the Uniform Code 
of Military Justice and the federal criminal code, appears 
safe from serious constitutional challenge. 

Similarly, falsely claiming to be the recipient of mili-
tary awards in order to obtain a financial benefit fraudu-
lently should raise few constitutional concerns. Indeed, 
in Alvarez, the court specifically noted that the defendant 
had not made “false statements in order to obtain ben-
efits,” characterizing laws focused on such misconduct as 
“uncontroversial” and “rais[ing] no constitutional concerns 
… .”37

Criminalizing the simple act of lying about entitlement 
to military awards and decorations, however, is of uncer-
tain constitutionality. At first blush, such speech appears to 
have no redeemable social value. In addition, it is far from 
clear that such speech is linked to other forms of speech 
that actually matters and is thus deserving of protection. 
However, if the Stolen Valor Act’s expanded reach is sub-
ject to strict scrutiny analysis, then, if Alvarez and Strandlof 
are any indication—the act is not likely to survive judicial 
challenge. Like the movie of the same name, the effort 
to criminalize lying about receiving awards of valor may 
prove to be a bridge too far. TFL

Michael J. Davidson is a retired Army officer and is cur-
rently an attorney with the federal government. He is a 
member of the Capitol Hill Chapter of the FBA. The opinions 
expressed in this article are those of the author and do not 
represent the position of any federal agency.
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