
The Federal Rules of Civil Procedure provide for the 
use of pretrial motions to narrow and clarify the scope 
of litigation. Most clients, however, do not have finan-
cial resources to file every available motion, nor is every 
motion practically feasible. As a practical matter, attorneys 
must consider whether a motion’s potential for adding 
value to the case as a whole is worth the expense to the 
client. This article recommends using standards of review 
as a guide in deciding which pretrial motions to file in a 
federal civil case. Although the article references case law 
from the Fifth Circuit, the underlying recommendations are 
appropriate for all jurisdictions.

What is a Standard of Review? 
“At its clearest level, a standard of review prescribes the 

degree of deference given by the reviewing court to the 
actions or decisions under review.”1 “[T]he applicable stan-
dard of review tends to reflect the appellate courts’ accu-
mulated wisdom as to which issues deserve their attention 
and which issues should be left primarily to front-line trial 
courts and agencies.”2 As a general rule, the more discre-
tion a trial judge has, the more deferential the applicable 
appellate standard of review.

Abuse of discretion is one of the most deferential stan-
dards of review. A reviewing court uses this standard to 
review rulings for which the law gives the trial judge dis-
cretion to decide. When reviewing for abuse of discretion, 
the appellate court does not ask whether it would have 
made the same ruling as an original matter, but, instead, 
whether the district court abused its discretion under the 
applicable standards of determination of any motion.3 
Thus, the district court need not have been “right” to be 
upheld by the appellate court;4 instead, the lower court 
needs only to remain within its discretion. For this reason, 
an abuse of discretion is difficult to show on appeal.

In contrast, “de novo review requires an appellate court 
to review the case anew, without any formal deference to 
the decision below … .5 De novo review is typically applied 
to conclusions of law as opposed to factual determina-
tions.”6 Under this standard, the appellate court reviews the 
district court’s legal conclusions de novo, giving no defer-
ence to the lower court’s decision while taking the facts in 
the light most favorable to the nonmoving party.7 Although 
the appellate court owes the district court no deference,  
“[i]ndependent appellate review necessarily entails a careful 
consideration of the district court’s legal analysis, and an 
efficient and sensitive appellate court at least will naturally 
consider this analysis in undertaking its review.”8

Why Consider Standards of Review?
As a trial attorney, your familiarity with standards of 

review may seem of little benefit or import to your prac-
tice. However, knowing and understanding standards of 
review can be valuable guideposts to determining the 
value and probable success of a certain action. In addition, 
because standards of review serve as important guides to 
seasoned trial judges who consider how their decisions 
will be reviewed if challenged, knowing the applicable 
standard of review can help a trial attorney frame argu-
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ments and approaches to certain issues. As specialists have 
noted, “Counsel can bet that the district judge is thinking 
about how [the] case will be reviewed. If the judge is keep-
ing in mind the rules and realities of review, it is only good 
strategy for counsel to anticipate at least the real concerns 
of the judge right in front of him. To ignore at trial the real-
ity of review is to ignore the direct decision makers and to 
tempt Murphy’s Law.”9

For these reasons, knowing the applicable appellate 
standard of review and its implications and understanding 
the degree of discretion given to the trial judge’s ruling can 
help you decide which motions are worth the time and 
expense of filing. The scenarios discussed below illustrate 
the value of taking standards of review into account when 
it comes to filing a motion. 

Motion for More Definite Statement
Rule 12(e) of the Federal Rules of Civil Procedure per-

mits a defendant to ask for “a more definite statement of 
a pleading to which a responsive pleading is allowed but 
which is so vague or ambiguous that the party cannot rea-
sonably prepare a response”10—that is, a defendant may 
ask the district judge to compel the plaintiff to amend his 
or her complaint to plead matters more specifically. At the 
trial level, however, courts do not favor motions for more 
definite statement. The reason is logical: Federal Rule 8(a)(2)  
requires only “a short and plain statement of the claim 
showing that the pleader is entitled to relief.”11 The rule 
does not require detailed factual allegations; however, the 
complaint must contain “more than an unadorned, the-
defendant-unlawfully-harmed-me accusation.”12 Because 
specific facts are not necessary, the complaint need only 
“‘give the defendant fair notice of what the ... claim is and 
the grounds upon which it rests.’”13 Thus, if the plaintiff 
pleads a short and plain statement of the claim sufficient 
to show that he or she is entitled to relief, the district judge 
will probably deny the motion.

The appellate court’s standard of review flows logi-
cally from the same reasoning. The Fifth Circuit reviews a 
ruling on a motion for more definite statement for abuse 
of discretion.14 Under this liberal standard, as long as the 
district judge’s ruling reflects enforcement of Rule 8(a)’s 
requirement for a “short and plain statement of the claim,” 
the reviewing court will find that the district court did not 
abuse its discretion and will uphold the ruling. Thus, when 
it comes to filing a motion for more definite statement, at 
the trial level, there is little chance of success and prob-
ably little value to be gained. At the appellate level, there 
is an even slimmer chance of overturning a district judge’s 
ruling on such a motion.

In light of the difficulty of showing an abuse of discre-
tion, an attorney considering filing a motion for more defi-
nite statement should question whether the motion offers 
any potential for added value to the client or progression 
of the case. A motion may result in added value if a com-
plaint is so vague and ambiguous that the defendant is 
unable to answer,15 but ambiguity may also be resolved 
by a less expensive phone call to opposing counsel and 
agreement to amend the complaint. Otherwise, the motion 

offers little value, because the likelihood of denial is high. 
If opposing counsel is not amenable to amending the com-
plaint, advising the court about your effort to avoid asking 
for a more definite statement may persuade the court to 
exercise its discretion and grant your motion.16

Motion to Dismiss for Failure to State a Claim
Federal Rule of Civil Procedure 12(b)(6) permits a 

party to ask the court to dismiss a case for failure to state 
a claim upon which relief can be granted. Like a motion 
for more definite statement, a motion to dismiss for failure 
to state a claim is disfavored at the trial level,17 because 
granting the motion summarily terminates the case on its 
merits. But, unlike a motion for a more definite statement, 
the applicable standard of review is not deferential to the 
district judge. The Fifth Circuit reviews a dismissal under 
Rule 12(b)(6) de novo.18 In light of the lack of deference, a 
district judge will carefully apply the applicable standards 
in deciding the merits of the motion.

In considering a motion to dismiss for failure to state a 
claim, the district court must accept all well-pleaded facts as 
true, viewing the facts in the light most favorable to the plain-
tiff.19 The court, however, is not required “to accept as true a 
legal conclusion couched as a factual allegation.”20 “Factual 
allegations must be enough to raise a right to relief above the 
speculative level on the assumption that all the allegations 
in the complaint are true (even if doubtful in fact).”21 In light 
of these standards, a district judge will not grant a motion 
to dismiss hastily. In addition, when considering a motion 
to dismiss, if the motion appears meritorious and a more 
carefully drafted complaint might cure any deficiencies, the 
district court must first “give the plaintiff an opportunity to 
amend his complaint, rather than dismiss it ... .”22

The trial court’s narrow standard for granting a motion 
to dismiss can minimize the potential value of the motion. 
Because the district court must first permit the plaintiff to 
amend his or her complaint unless the court has a sub-
stantial reason for denying the request to amend,23 such a 
motion may be an unnecessary expenditure of a client’s 
resources that has no potential for substantial gain.

A lawyer considering a motion to dismiss for failure 
to state a claim should question the utility of the motion 
before filing it. The motion may offer no value to the case 
if you seek dismissal of the case, but the motion may offer 
value if you seek a clarification of claims to narrow the 
scope of discovery. If a pleading deficiency can be rem-
edied by an amended complaint, consulting with opposing 
counsel may be a less expensive way to achieve the same 
result. Even though conferring will not work in all cases, 
it is worth a try when opposing counsel is sophisticated 
enough to understand that a motion to dismiss will require 
a response and perhaps an amended pleading.

The standard of review can also guide you in decid-
ing whether you are pursuing a motion to dismiss for an 
appropriate reason as well as the appropriate time to file a 
motion. With regard to the appropriate basis for a motion, 
it should not be pursued simply because your client 
insists the allegations are untrue. Under the district court’s 
standard of determination, even if factual allegations are 

August 2011 | The Federal Lawyer | 23



untrue, the court must view the allegations in the light 
most favorable to the nonmovant.24

You also should not file a motion because your client 
thinks the case is weak. The U.S. Supreme Court recently 
imposed a “plausibility” standard for complaints but did 
not impose a “probability” requirement.25 Instead, the 
Court required enough facts to raise a reasonable expecta-
tion that discovery will produce enough evidence to indi-
cate that a claim exists.26

The trial court’s determination standard can also help 
you decide the appropriate time to move to dismiss for 
failure to state a claim. Filing too early places the plaintiff 
on notice of a weakness in the case and can cause the 
plaintiff to rethink his or her case and then plead a stron-
ger one. If that occurs, “your motion would have backfired 
because you end up having to defend a more difficult 
case.”27 Of course, your motion may cause the plaintiff to 
realize that his or her case is weak and motivate the plain-
tiff to dismiss or settle the case. If you file early enough, 
the plaintiff may even be able to render your motion moot 
by amending his or her complaint.28

On the other hand, a well-thought-out motion to dis-
miss can narrow the scope of discovery, thereby decreas-
ing the cost of discovery. However, unless you are confi-
dent you can prevail, your best bet may be to wait until 
discovery is complete and move for summary judgment. 
At that point, it will probably be too late for the plaintiff 
to amend the complaint and the district court can grant 
summary judgment if there is no evidence to support the 
elements of a claim.

Motion to Dismiss for Lack of Subject Matter Juris-
diction

Sometimes the applicable standard gives the trial judge 
extra leeway in deciding a pretrial motion. For example, 
the standard that applies to a motion to dismiss for lack 
of subject-matter jurisdiction permits the trial judge to 
review material outside of the pleadings,29 recognizing 
that subject-matter jurisdiction is a fundamental principle 
governing a federal court’s power.30 Because federal courts 
are courts of limited jurisdiction—possessing only that 
power authorized by the Constitution and federal statute—
a presumption exists that a claim lies outside the court’s 
limited jurisdiction.31 A “party may neither consent to nor 
waive federal subject matter jurisdiction.”32 Subject-matter 
jurisdiction is so fundamental that a court must consider its 
jurisdiction even if the parties do not.33

Based upon this standard, Federal Rule of Civil 
Procedure 12(b)(1) permits a defendant to move to dismiss 
a claim for lack of subject-matter jurisdiction.34 The pre-
sumption against subject-matter jurisdiction works in favor 
of a defendant because the plaintiff has the burden of 
demonstrating subject-matter jurisdiction.35 The applicable 
standards favor the defendant even more if the defendant 
makes a factual challenge.

Unlike a facial challenge, which requires the district 
court to view the factual allegations as true, a presumption 
of truthfulness does not apply when the defendant chal-
lenges the existence of subject-matter jurisdiction in fact—

a factual attack. In a factual attack, the district court may 
consider matters outside the pleadings, such as testimony 
and affidavits.36 “A court may base its disposition of a 
factual challenge on (1) the complaint alone, (2) the com-
plaint supplemented by undisputed facts, or (3) the com-
plaint supplemented by undisputed facts plus the court’s 
resolution of disputed facts.”37 “[T]he trial court is free to 
weigh the evidence and resolve factual disputes in order to 
satisfy itself that it has the power to hear the case.”38

The applicable standards favor the defendant for at least 
three reasons: (1) the nonmovant, rather than the movant, 
bears the burden of proving subject-matter jurisdiction; (2) 
the usual presumption of truthfulness for motions to dismiss 
does not apply to disputed factual allegations; and (3) the 
movant may submit evidence to rebut factual allegations. As 
a result, a movant has a greater probability of prevailing in a 
factual attack (subject-matter jurisdiction) rather than a facial 
attack (more definite statement or failure to state a claim).

An order granting a motion to dismiss for lack of 
subject-matter jurisdiction and dismissing a case is a final 
appealable order because it disposes of all parties and all 
claims. The reviewing court reviews a dismissal order de 
novo,39 using the same standards as the district court uses. 
Although the de novo standard owes the district court no 
deference, the appellate standard still favors the movant 
because the reviewing court will not set aside the district 
court’s factual findings unless they are clearly erroneous.40 
“A district court’s factual findings are clearly erroneous 
only if, after reviewing the record, [the reviewing court] 
is firmly convinced that a mistake has been made.”41 This 
principle requires substantial deference—though not blind 
adherence—to the court’s findings.42

Although the standards should not dissuade you from 
moving to dismiss when subject-matter jurisdiction does 
not exist, understanding the applicable standards can help 
you decide when to file a motion. If you do not have the 
evidence to convince the district court that subject-matter 
jurisdiction is lacking, the court will deny the motion. A 
client who reads the order denying the motion may not 
be amenable to paying you for your time. It may be wise 
to first ask the court to limit initial discovery to the issue 
of subject-matter jurisdiction.43 Because the question of 
subject-matter jurisdiction can be raised at any time, wait-
ing until you obtain some appropriate discovery may place 
you in a better position to decide whether to challenge 
subject-matter jurisdiction.

Conclusion
Given the costs associated with filing any motion, the 

foregoing illustrations show how standards of review can 
be used as a guide in deciding whether and when to file a 
motion in federal court. Faced with knowing that their deci-
sions may be reviewed, district judges will consider appel-
late standards of review in deciding motions. As a result, 
counsel should also consider the applicable standards.

It is unlikely that a client will be amenable to paying 
an attorney for work that promises little or no benefit and 
would appreciate a frank discussion about the potential 
benefit of any motion and the associated costs before the 
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motion is filed. A client who feels involved in making 
decisions affecting the cost of legal services may be one of 
your best marketing resources.
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