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HON. ELIZABETH ANN KRONK

Failure to Progress: A Renewed Call for American Indians
and Alaskan Natives on the Federal Bench

MANY NOTABLE FIRsTS have happened over the last
six years—including the election of the first
African-American President, appointment and
confirmation of the first African-American U.S.
attorney general, and the appointment of two
more women to serve as U.S. Supreme Court
justices, bringing the total to three women on the

Court for the first time ever. Many key positions
within the Obama administration in general are now
occupied by women and people of color. Yet, despite
this progress in the appointment, confirmation, and
election of women and racial minorities within the
federal government, one notable void still remains.
Even though American Indians and Alaskan Natives
are the portion of the American population most sig-
nificantly affected by decisions made by the federal
judiciary,! not a single American Indian or Alaskan
Native currently serves as an active federal district
judge or circuit court judge.?

Almost six years ago, I wrote a commentary that
was published in 7he Federal Lawyer calling for inclu-
sion of American Indians or Alaskan Natives on the
federal bench as district or circuit court judges. As of
July 2005, no American Indian or Alaskan Native was
actively serving as an Article III federal judge. At that
time, American Indians composed approximately 0.9
percent of the overall American population, but only
one American Indian was serving as a senior judge
on the federal bench.? My assumption has always
been that the composition of the federal bench should
roughly mirror that of the general population of the
United States. Relying on this assumption, I concluded
in 2005 that “[blased on these numbers, 15 American
Indian or Alaskan Native judges would have to be
appointed and confirmed to the federal bench in order
for the percentage of American Indian or Alaskan
Native federal judges to adequately represent the
population percentage of American Indian or Alaskan
Natives living in the United States.” Moreover, in
comparison to the percentages of other racial minor-
ity groups represented on the federal bench—such as
African-Americans, Hispanics, and Asian-Americans—
“there appears to be an even greater disparity between
the number of American Indian Article III judges and
the total population of American Indians as compared
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to other racial minority populations.” Underlying this
conclusion is the assumption that “[iln theory, if the
judiciary is open to all individuals regardless of race,
one would expect minority representation in the judi-
ciary to reflect minority representation in the general
population,” but this, in fact, is not the case.®

Six years ago, I advanced several reasons why the
inclusion of American Indians and Alaskan Natives
is so crucial, beyond the fact that federal judges’
decisions disproportionately affect American Indian
or Alaskan Natives. For example, “[tlhe presence of
American Indian judges on the bench will help to
sensitize and educate other federal judges to the
unique plight of American Indians.”” Moreover, “[tlhe
presence of American Indians on the federal bench is
also crucial for increasing the credibility of the federal
bench, and, at the same time, destroying stereotypes
of American Indians.”®

Over the past six years, it has become clear to me
that there are additional reasons that necessitate the
inclusion of American Indian or Alaskan Natives on
the federal bench. Generally,

[slcholars champion diversity for substantive rea-
sons. When diverse viewpoints are introduced
into the judicial decision making, the deliberation
of collegial courts is “sharpenled].” Assumptions
that reflect majority viewpoints are questioned
and the “outsider” viewpoint is taken more seri-
ously. An expansion of the dialogic landscape
leads to better decisions. Furthermore, when
courts are visibly diverse, decisions become
more credible and legitimate.’

Even James Madison famously stated in Federalist
No. 39 that a republic could not legitimately claim to
be representative unless government drew from all
sectors of the populace.”® At least one scholar has
noted that three forms of diversity exist: descriptive,"
symbolic,”* and viewpoint (substantive).”® A federal
bench that is descriptively diverse lends legitimacy and
credibility, buttressing James Madison’s ideal that all
citizens should have a role in the adjudicatory process.
Symbolic diversity allows for barriers to be broken
and role models to be recognized. Finally, viewpoint
or substantive diversity allows for the inclusion of
the “voice of color,” which, in turn, lends credibility
to judicial decisions.! As Lawrence Baca, the former
president of the Federal Bar Association, stated:



Supreme Court Justices also believe that diver-
sity on the bench improves judicial decision-
making. For example, Justice Powell noted that,
a member of a previously excluded group can
bring insights to the Court that the rest of its
members lack. And Justice Ruth Bader Ginsberg
has commented that a system of justice is the
richer for the diversity of background and expe-
rience of its participants.’

Some scholars have empirically demonstrated that
“data indicate very different decision-making patterns
for judges of different races™; yet the “findings also
indicate that judges of all races are attentive to the
merits of the case.”” Moreover, many Americans are
generally not familiar with the existence of Indian
tribes as separate sovereigns—Ilet alone familiar with
federal Indian law.'® Kevin Washburn, the dean of the
University of New Mexico School of Law, has posited
that “federal judges tend to be more even-handed
to Indian tribes once they become seasoned in their
positions.”” Many American Indian and Alaskan
Native lawyers have had the opportunity to become
“seasoned” in the area of federal Indian law and,
therefore, would bring an increased knowledge of
federal Indian law to the bench.

Having established that there are numerous impor-
tant reasons for including American Indians or
Alaskan Natives on the federal bench, it is also
important to consider how such increased inclusion
is possible. In 2005, I called for greater participation
of American Indians or Alaskan Natives in politics and
greater tribal involvement in the selection process for
federal judges as potential steps that would lead to
naming American Indians and Alaskan Natives to the
federal bench.? In this regard, we have seen some
positive developments: two individuals of American
Indian or Alaskan Native ancestry have recently been
mentioned as potential judicial nominees to fed-
eral circuit courts of appeals, and President Obama
recently nominated one man of American Indian
ancestry, Arvo Mikkanen, to the U.S. District Court for
the Northern District of Oklahoma.

With regard to potential nominations to the federal
circuit courts of appeals, Heather Kendall-Miller, a
woman of Dena’ina Athabascan heritage, has been
mentioned as a potential nominee for the U.S. Court
of Appeals for the Ninth Circuit vacancy to be left by
the retiring Judge Andrew Kleinfeld.? At the General
Assembly held at its 2010 Annual Convention in
Albuquerque, N.M., the National Congress of American
Indians adopted a resolution supporting the nomina-
tion and confirmation of Heather Kendall-Miller to
the U.S. Court of Appeals for the Ninth Circuit.? In
addition, Keith Harper, a citizen of the Cherokee
Nation, has been mentioned as a potential nominee
for a vacancy on the U.S. Court of Appeals for the
Tenth Circuit.® Harper has actively participated in
politics, “servling] as a principal adviser for President

Barack Obama’s campaign in 2008 and later as a
member of the Obama-Biden transition team.”® Just
as the National Congress of American Indians did with
Kendall-Miller, the Cherokee National Tribal Council
passed a resolution in support of the prospective nomi-
nation of Keith Harper.® In the case of both Heather
Kendall-Miller and Keith Harper, we have seen sup-
port for their potential nominations from tribal nations:
the National Congress of American Indians and the
Cherokee Nation. Moreover, some commentators have
suggested that Harper’s active role in politics contrib-
uted positively to the suggestion that he be nominated
to the U.S. Court of Appeals for the Tenth Circuit. Yet,
despite the fact that these candidates are amply quali-
fied, possess tribal support, and have been politically
active, they have yet to be nominated.

On Feb. 2, 2011, the White House Office of the
Press Secretary announced President Obama’s nomi-
nation of Arvo Mikkanen to the U.S. District Court
for the Northern District of Oklahoma. In announcing
Mikkanen’s nomination along with one other nomina-
tion, President Obama stated: “I am confident they will
serve the American people with integrity and distinc-
tion.”? Since 1994, Mikkanen has served as an assistant
U.S. attorney for the Western District of Oklahoma.
He has also served as a trial and appellate judge for
the Court of Indian Offenses and the Court of Indian
Appeals for several tribes as well as chief justice of
the Cheyenne-Arapaho Supreme Court. Mikkanen is a
graduate of Yale University Law School and Dartmouth
College.” Despite Mikkanen’s exceptional qualifica-
tions, Sen. Tom Coburn (R-Okla.) voiced his objections
almost immediately, stating that Mikkanen was “unac-
ceptable for the position” and that he was “also deeply
disappointed in the White House’s lack of consultation
with me [Coburn] on this nomination.”® President
Obama’s nomination of Mikkanen to the federal bench
is certainly a step in the right direction, given the analy-
sis above, but Sen. Coburn’s objections “could seri-
ously hinder Mikkanen’s confirmation because of the
deference given by the [Senate] Judiciary Committee to
home-state senators in the process.””

The nomination of Mikkanen is a strong indicator
of symbolic diversity, as would be the nomination of
either Kendall-Miller or Harper, given that “[slymbolic
diversity is at its most powerful when the President
or a state executive names the ‘first’ minority or
woman to a bench that was previously all white or
all male.” The nomination of either Kendall-Miller or
Harper would be the first nomination of an American
Indian or Alaskan Native to a U.S. Court of Appeals
and, should Mikkanen be confirmed by the Senate, he
would be the only active federal district judge or cir-
cuit court judge of American Indian or Native Alaska
ancestry. Not only are such appointments powerful
statements of symbolic diversity, but they also pro-
mote descriptive and viewpoint diversity and advance
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those foundational republican ideals espoused by
James Madison.

That a significant portion of the American popula-
tion is not represented within the federal judiciary is
deplorable. That this unrepresented portion of the
American population is also affected to the greatest
degree by the decisions made by federal courts and
yet remains unrepresented is unconscionable. We can
only hope that the possibility of a nomination (and con-
firmation) of someone of American Indian or Alaskan
Native ancestry—such as Mikkanen, Kendall-Miller, or
Harper—will mark a beginning to the end to this unfor-
tunate chapter of the federal judiciary’s history. TFL
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