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Lewis v. City of Chicago:
The Expansion of Disparate Impact Claims

Supreme Court decided in May 2010, the Court

unanimously held that a charge filed with the
Equal Employment Opportunity Commission (EEOC)
—alleging that a policy disparately impacts a pro-
tected group—is deemed timely if it is filed within 300
days of the application of the policy, rather than from
the date of its initial adoption.

In Lewis v. City of Chicago,' which the U.S.

The City’s Written Examination

In 1995, the city of Chicago administered a
written test to more than 26,000 applicants who
were seeking positions as firefighters.> At the
conclusion of the testing period, the city sepa-
rated the applicants into three categories based
on their test scores: “well-qualified” (scoring
89 or above), “qualified” (scoring 65-88), and

“not qualified” (scoring below 65).% In January

1996, the city announced that it would select
individuals randomly drawn from the “well-
qualified” group to proceed to the next phase
of the hiring process.® Applicants in the “quali-
fied” pool of applicants were notified that,
although they had passed the examination
and their applications would be kept on file, it
was unlikely they would be selected for hiring
given the large numbers of individuals in the

“well-qualified” category.’> Applicants in the
“not qualified” category were notified that they were
ineligible for hiring.°
Beginning in May 1996, the city, drawing from the
“well-qualified” pool, selected its first class of applicants
to advance to the next stage of the hiring process.” In
October 1996, the city selected its second class of appli-
cants.® Over the course of the next six years, the city
selected nine more classes, using the “well-qualified”
pool until it was exhausted.” The last class was selected
from the group of “qualified” applicants.'

Lower Court Proceedings

In March 1997—more than 300 days after Chicago
adopted its hiring policy but within 300 days of the
city’s second round of hiring—an African-American
applicant from the “qualified” pool, who was not
hired, filed an EEOC charge." Subsequently, five other
African-Americans also filed charges. After receiving
letters indicating that they had the right to sue, the
six applicants filed a class action lawsuit, alleging that
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the city’s practice of selecting only from the “well-
qualified” applicant pool had a disparate impact on
African-Americans in violation of Title VII of the Civil
Rights Act of 1964.1? The district court certified a class
consisting of more than 6,000 African-Americans who
fell within the “qualified” category but were not hired.

On motion for summary judgment, the city argued
that the lawsuit was untimely because none of the
plaintiffs had filed EEOC charges within 300 days
after the city’s announcement that it would draw
candidates only from the “well-qualified” pool and
notification to plaintiffs of their inclusion in the
“qualified” class of applicants. Rejecting the city’s
arguments, the Northern District of Illinois held that
the city’s ongoing application of the examination
results constituted a continuing violation of Title VII.
The district court also held that the plaintiffs’ lawsuit
was timely because a new disparate impact claim was
triggered each time the city hired an applicant using
the January 1996 hiring criteria.’® Summary judgment
was denied, and the case proceeded to trial.

Because the city of Chicago stipulated that its
hiring selection process had a disparate impact on
African-Americans, the trial centered on, inter alia,
the city’s defense that its conduct was justified by a
business necessity.'* After a bench trial, the district
court found for the plaintiffs and ordered the city to
hire 132 randomly selected class members and award
back pay that was to be divided among the remaining
class members.

On appeal, the Seventh Circuit reversed the district
court’s ruling, holding that the plaintiffs’ lawsuit was
time-barred because of the named plaintiffs’ failure
to file EEOC charges within 300 days of the city’s
January 1996 decision to classify applicants as “well-
qualified,” “qualified,” or “not qualified.”” Moreover,
the Seventh Circuit held that the city’s subsequent
hiring decisions were simply the consequences of the
initial hiring decision made in January 1996, “rather
than the product of a fresh act of discrimination.”

Supreme Court Decision

In reversing and remanding the Seventh Circuit’s
decision, the U.S. Supreme Court first addressed the
question of whether or not the alleged unlawful con-
duct at issue—the exclusion of “qualified” applicants
from the hiring selection process—constituted an
employment practice within the meaning of Title VII.



After noting that a prima facie case of disparate impact
under Title VII is shown if an employer “uses a particu-
lar employment practice that causes a disparate impact
on one of the prohibited bases,”"” the Court concluded
that the city’s challenged hiring selection practice was
included in the term “employment practice.”'®

The Court then shifted its analysis to Chicago’s
argument that the only actionable unlawful conduct
occurred in January 1996, when the city applied the
test results to establish the employment eligibility list
and informed applicants that hiring would be restricted
to those in the “well-qualified” class. The city contend-
ed that the lawsuit was time-barred because no plaintiff
had filed a charge within 300 days from that date and
that no new violations had occurred thereafter because
the subsequent exclusions of the plaintiffs from the
hiring process were merely the inevitable result of the
city’s initial hiring selection decision made in 1996.
In bolstering these arguments, the city contended that
United Air Lines Inc. v. Evans® and the cases follow-
ing it*! established that “present effects of prior actions
cannot lead to Title VII liability.”*

Rejecting Chicago’s arguments, the Court held that,
even though “[ilt may be true that the City’s January,
1996 decision to adopt the cutoff score gave rise to
a freestanding disparate impact claim[] ... it does
not follow that no new violation occurred—and no
new claims could arise when the City implemented
that decision down the road.”” In concluding that
the city’s reliance on Evans and its progeny was mis-
placed, the Court drew a clear distinction between
disparate treatment and disparate impact cases. The
Court explained that Evans and the other referenced
decisions merely established that, in Title VII cases,
the plaintiff must demonstrate a “present violation”
occurring within the statutory period.?® The Court
held that, in cases alleging disparate treatment, for
which discriminatory intent #s required, a plaintiff
cannot rely on the present effects of past discrimina-
tion but, rather, must establish intentional discrimina-
tion within the statutory period.® The Court noted,
however, that the same analysis does not apply to dis-
parate impact cases; in these cases, where intentional
discrimination is 7ot required, each use or application
of the unlawful employment practice gives rise to a
possible present Title VII violation.?

In reaching this conclusion, the Court conceded that
its decision could well have far-reaching implications
for both employers and employees. The Court stated
that, “[elmployers may face new disparate-impact
suits for practice they have used regularly for years,”
and that “lelvidence essential to their business-neces-
sity defenses might be unavailable ... by the time the
later suits are brought.”” The Court also observed that
“affected employees and prospective employees may
not even know they have claims if they are unaware
the employer is still applying the disputed practice.”®
Undaunted by these concerns, the Court emphasized
that its charge was “to give effect to the law Congress

enacted” and that, if Congress did not intend for Title
VII to have such results, it was a matter for Congress,
and not the courts, to resolve.?

Impact of the Decision

As a result of the Supreme Court’s decision, an
employer that adopts an employment policy with a
purported disparate impact on a protected group is
vulnerable to disparate impact claims each time it
subsequently applies the employment policy in ren-
dering employment decisions. Consequently, employ-
ers may be subjected to an increasing number of
disparate impact suits for practices that have been in
place for many years. Because employees may bring
claims against employers well after these employ-
ment practices were adopted, employers must make
a concerted effort to retain personnel files, human
resource policies (including the underlying reasoning
for such policies), hiring criteria, and other relevant
evidence that is “essential to their business necessity
defense.” In addition, employers should analyze their
various employment practices—including hiring, pro-
motion, termination, and compensation policies and
procedures—to ensure that such practices do not have
an adverse impact on protected groups. Furthermore,
when adopting and implementing employment poli-
cies, employers should make certain that such policies
are job related and justified by business necessity. TFL
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may often result in the voluntary transfer of a domain
name registration. Either way, it is far more expensive
not to be proactive and subsequently to have to force-
fully remove a portfolio of domain name registrations
from a variety of registrant owners by use of various
measures.

The ownership and use of domain name registra-
tions is beneficial to U.S. trademark registrations.
Each domain name (such as www.wyattfirm.com) dis-
plays content that provides a platform for displaying
trademarks and descriptions of the goods or services
offered by a company. When maintaining existing
U.S. trademark registrations, it is common to sub-
mit a printout of a Web page to the U.S. Patent and
Trademark Office as a specimen of proper trademark
use for a service mark. Furthermore, as a company’s
marketing slightly changes or is modified, it is easy to

update or alter such a Web page.

Without question, it is difficult to anticipate all
domain names that are confusingly similar to a com-
pany’s mark. Knowing that, a company must still
attempt to be proactive in the protection of its marks.
One way to do so is to make use of the synergism
resulting from the combined ownership of domain
name registrations and U.S. trademark registrations.
TFL
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Our Chapters, Sections, and Divisions are the
backbone of this Association, and our Members are
its heart. Together we can ensure that the FBA’s
vision is realized and that the FBA is recognized as
the premier bar association serving federal practitio-
ners and the judiciary. I am honored to become your
National President and to be part of the champion-

ship team that will work to increase the visibility,
relevance, and value of our membership. TFL
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dispute.

Model contract language to incorporate the civil
litigation prenup into contracts is available for down-
load at no cost for lawyers and companies at www.
cpradr.org, the Web site of the International Institute
for Conflict Prevention & Resolution, a nonprofit
organization. The use of litigation prenups in business
contracts will help bridge the practices of corporate
lawyers, who draft business agreements, and trial
lawyers, who litigate the disputes arising from those

agreements. The potential savings of costs, time, and
human resources have encouraged several major com-
panies to take a hard look at the economical litigation
agreement as the newest tool available to American
businesses. It is a tool whose time has come. TFL

Daniel B. Winslow is a senior counsel at Proskauer
LLP. He previously served as a trial court judge in Mas-
sachusetts.
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