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Congress is currently considering the most significant reform of the federal criminal justice system in 

Indian country in a generation. The Tribal Law and Order Act (S. 797) would improve how the federal 

government delivers law enforcement, prosecution, and correctional services. Introduced last year with 

bipartisan support by retiring U.S. Sen. Byron L. Dorgan, chair of the Senate Committee on Indian  

Affairs, S. 797 is long overdue. But time may be quickly running out.

The Tribal Law and Order Act: 
An “Aggressive Fight” Worth Winning

By Troy A. Eid

Photo: Three Rivers Petroglyph Site, New Mexico. by Lawrence R. Baca.



March/April 2010 | The Federal Lawyer | 35

A window has opened to achieve what could be the 
most significant reform of federal criminal justice in Indian 
country in a generation: the passage of landmark legislation 
to strengthen public safety on tribal lands. But that window 
may close quickly unless we act to transform promises into 
real results. 

The Tribal Law and Order Act would make much-need-
ed improvements to how the federal government delivers 
law enforcement, prosecution, and correctional services 
in Indian country. In April 2009, Sen. Byron Dorgan (D-
N.D.), chair of the Senate Committee on Indian Affairs, 
introduced the bill (S. 797 in the Senate, H.R. 1924 in the 
House of Representatives) with bipartisan support. S. 797 
would also ease some federally imposed limits on tribal 
courts, such as the current one-year cap on tribal courts’ 
sentences for violent crimes, which have come to inhibit 
the ability of many federally recognized Indian tribes and 
nations to meet their public safety needs since the limits 
were passed in 1968.1

Dorgan’s unsuccessful attempt to pass similar legisla-
tion in 2008 is just one reminder that the window for seri-
ous reform might shut as this fall’s congressional elections 
approach. Dorgan, who, as chair of the Committee on 
Indian Affairs, has championed the issue more effectively 
than any of his predecessors in recent memory have, is 
not seeking re-election this November. In an open letter 
to Native Americans, which he issued on Jan. 13, 2010, 
Dorgan discussed the decision he had reached after serv-
ing in Congress for 30 years and pledged to keep push-
ing for the passage of the act this year, vowing to put on 
an “aggressive fight” to enact the legislation. Concerns 
about the federal government’s effectiveness in protecting 
Indian lands are as old as the United States itself, how-
ever. Law-and-order issues can be complex and politically 
charged even in the best of political times, and the op-
portunity that Dorgan helped create might not survive his 
own tenure. 

It also matters that President Obama is under increas-
ing pressure to demonstrate progress in keeping his cam-
paign promises to Native American voters heading into this 
fall’s congressional elections. During his 2008 presidential 
campaign, these voters were an important—if not critical—
political constituency in several swing states. Then-Sen. 
Obama decried the federal government’s persistent failure 
to honor its treaty and trust responsibilities to protect In-
dian tribes and nations, equating the government’s failure 
to an attack on tribal sovereignty: “The most fundamen-
tal function of all governments is to ensure the safety of 
their citizens and maintain law and order. … The federal 
government has a legal trust responsibility to aid tribal na-
tions in furthering self-government in recognition of tribes’ 
inherent sovereignty. Unfortunately, the government has 
failed to live up to its obligation to help tribes maintain 
order.”2 As the fall election approaches, courting Native 
American voters will also be vital in several races that are 
certain to be hotly contested by congressional candidates 
from both parties.  

Political prognosticating aside, strengthening the fed-
eral criminal justice system in Indian country is a promise 

we should all help President Obama keep. The systemic 
breakdown of federal criminal justice services for too many 
Indian tribes and nations is a national disgrace—despite 
the undeniably good intentions of many extraordinarily 
capable professionals who serve within that system and 
deserve our enduring appreciation and respect. 

I say this as a former U.S. attorney appointed by Presi-
dent George W. Bush, who last summer—at Sen. Dorgan’s 
invitation—testified in support of the Tribal Law and Order 
Act as a way to make the federal criminal justice system 
more accountable. Americans should not walk away from 
those Indian tribes and nations that, since at least 1885 
and through no choice made by their own members, must 
often rely on inadequate federal governmental services to 
protect their lives and property. 

What S. 797 Does 
The bill under consideration in Congress helps address 

at least three significant challenges to making Indian coun-
try safer: 

Overly complicated jurisdictional rules that undermine •	
criminal investigations, preventing far too many federal 
criminal prosecutions from going forward and, in the 
memorable phrase of a report issued by Amnesty Inter-
national in 2007, perpetuate a “maze of injustice.”
Insufficient respect for tribal courts and judges and how •	
they can reinforce the fundamental value of localism: 
the expectation that government decisions, including 
those involving public safety, are best made by officials 
who are directly accountable to citizens in jurisdictions 
that are closer to them.
A chronic resource deficit is Indian tribes and nations’ •	
access to less than one-half of the law enforcement re-
sources available to comparable off-reservation commu-
nities. This imbalance is fundamentally inconsistent with 
the federal government’s most basic treaty and trust ob-
ligations to protect Native American people and lands.3

Admittedly, the bill suffers from its status as authorizing 
legislation: S. 797 does not appropriate any new funds. 
Even in this respect, however, S. 797 improves the status 
quo by the requirement included in § 301, which mandates 
that the executive branch undertake a comprehensive anal-
ysis of the resource gap that pervades the federal criminal 
justice system and report back to Congress. S. 797 does 
a much better job in addressing jurisdictional complexity 
and some of the current obstacles to stronger tribal court 
adjudication. 

Navigating the Jurisdictional Maze
The breathtaking jurisdictional complexity of federal In-

dian law—with both the adjudicative forum and applicable 
laws depending on the type of crime, status of the land 
where the offense occurred, and identity of the victim and 
the suspect—seriously impedes the effective administration 
of justice. There is also a perverse irony in the fact that 
people living in some of the poorest and most geographi-
cally isolated parts of our country must confront some of 
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the most complicated legal rules anywhere during the ordi-
nary course of their lives. 

Since the passage of the federal Major Crimes Act in 
1885—as an appropriations rider that apparently never 
received a single public hearing in either house of Con-
gress—U.S. attorneys’ offices and tribal governments have 
had the primary responsibility for prosecuting violent 
crimes in Indian country.4 Yet even this basic division of 
labor has its arcane exceptions. For instance, crimes in-
volving only non-Indians in Indian country are ordinarily 
subject to the exclusive jurisdiction of the state.5 Federal 
court decisions often may add still another layer of com-
plexity. In some investigations, it can be difficult or even 
impossible to determine at the crime scene whether the 
victim, the suspect, or both are “Indian” or “non-Indian” 
for purposes of deciding which jurisdiction—federal and/
or tribal or state—has responsibility and which criminal 
laws apply. In those crucial first hours of an investigation, 
this issue can raise a fundamental question: Which agency 
is really in charge? This situation is the antithesis of good 
government. 

By way of illustration, the U.S. attorney’s office in Colo-
rado recently prosecuted a case on the Southern Ute Indi-
an Reservation where two victims of a vehicular homicide 
had been hit by a non-Indian drunk driver and tragically 
burned to death in their vehicle.6 The victims were an el-
derly woman, who was an enrolled member of the tribe, 
and her eight-year-old granddaughter. The child was not 
an enrolled member of the tribe but had a sufficient degree 
of Indian blood to be considered an “Indian” for federal 
jurisdictional purposes as long as the community in which 
she lived also considered her to be an “Indian.” 

As our federal prosecution proceeded, defense coun-
sel countered that, despite having Native American blood, 
the child victim was still not considered to be an Indian 
within the particular reservation where the crime had oc-
curred. It turned out that the little girl had received Indian 
Health Service benefits on the Southern Ute Reservation 
and was visiting her grandparents there at the time, but she 
legally resided with her mother off the reservation. Literally 
dozens of people, ultimately including the tribal council, 
got involved in deciding whether the child was really an 
“Indian” or not, and there was considerable disagreement 
among them. After several months of jurisdictional gym-
nastics, the case involving the child’s death was referred to 
the local district attorney as a matter of exclusive state ju-
risdiction. Meanwhile, the U.S. attorney’s office prosecuted 
the non-Indian driver of the vehicle for the death of the 
little girl’s grandmother. The Southern Ute Tribe, inciden-
tally, had no criminal jurisdiction whatsoever to vindicate 
its interest in the death of a member of its own tribe caused 
by a defendant who was not an Indian because of the U.S. 
Supreme Court’s 1978 ruling in Oliphant v. Suquamish In-
dian Tribe, which held that absent express authorization 
from Congress, Indian tribes lack criminal jurisdiction over 
persons who are not Indians.7 

As prosecutors we actually got a break in that case in 
a way, because the defendant—a non-Indian drunk driv-
er—happened to be operating his vehicle in a Colorado 

state right of way at the time of the accident. The reser-
vation in question, the Southern Ute Indian Reservation, 
has its own federal jurisdictional statute, Public Law 290, 
limited solely to that reservation, which clarifies when 
state jurisdiction applies within highway rights of way, 
making it easy for two of the first responders—a Colorado 
state trooper and a LaPlata County sheriff’s deputy—to 
make a valid state arrest. In other so-called checkerboard 
Indian reservations, such as the Eastern Agency of the Na-
vajo Nation, where Indian Trust and allotted land parcels 
alternate with private fee lands and various other land-
holdings, highway rights of way typically fall under ex-
clusive federal jurisdiction pursuant to the Indian country 
statute.8 Therefore, a Navajo Nation tribal police officer 
responding to a similar accident on the Eastern Agency’s 
reservation ordinarily could not arrest a non-Indian de-
fendant without being trained and federally deputized by 
the Bureau of Indian Affairs. 

The bill addresses the jurisdictional maze in at least two 
ways. First, § 305 of S. 797 creates a nine-member Indian 
Law and Order Commission, which is charged with un-
dertaking a comprehensive study of law enforcement and 
criminal justice in Indian communities and reporting back 
to Congress within two years of the date of the bill’s enact-
ment. The commission’s work includes an analysis of juris-
diction over offenses committed in Indian country and how 
the current rules affect criminal investigations and prosecu-
tions. In § 305(e)(1), the commission is expressly charged 
with making recommendations to Congress for “simplify-
ing jurisdiction in Indian country. …” Such an approach is 
welcome news.

The second attempt to deal with the jurisdictional prob-
lem is found in § 301, which takes more direct aim at the 
maze of injustice by helping ensure that more tribal, state, 
and local law enforcement officers are commissioned as 
federal officers—that is, federally deputized—and autho-
rized to fight crime in Indian country. There is already rea-
son to believe that encouraging U.S. attorneys’ offices and 
the Bureau of Indian Affairs to provide expanded federal 
deputation training and commissioning—in full partnership 
with the Indian nations they serve—can increase coopera-
tion among law enforcement agencies, strengthen the pros-
ecution of violations of the law, and save lives. 

As an example of the benefits of such cooperation, 
between February 2007 and December 2008, the U.S. At-
torney’s Office in Colorado partnered with the Southern 
Ute Indian Tribe’s Justice Department and its former di-
rector, Janelle Doughty. These respective offices and the 
Bureau of Indian Affairs’ Indian Police Academy developed 
a model curriculum and training program to teach and test 
tribal, state, and local law enforcement officers on-site in 
southwestern Colorado. The goal was to have the Bureau 
of Indian Affairs federally commission these officers to en-
force federal laws in Indian country, thereby strengthen-
ing “boots-on-the-ground” law enforcement and fostering 
collaboration among jurisdictions. The curriculum focused 
on the jurisdiction of Indian country, the federal judicial 
process, investigative techniques, criminal and civil liability 
of officers, and other challenges routinely encountered by 
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tribal, state, and local law enforcement officers.9

The genesis of this unique partnership between a U.S. 
attorney’s office and an Indian tribal justice department is 
worth noting, because it attests to how § 301 can reason-
ably be expected to help law enforcement officers navigate 
the jurisdictional maze and increase cooperation among 
different agencies. Doughty was the first tribal member—
and first woman—ever to direct the Southern Ute Indian 
Tribe’s 100-employee Department of Justice and Regula-
tory, which includes the tribal police, wildlife rangers, cor-
rections officers, and members of the division of gaming. 
Her challenge to me, a newly appointed U.S. attorney in 
2006, was to find a way for the federal government to pro-
vide on-site law enforcement training and testing on the 
Southern Ute Indian Reservation and invite neighboring 
non-Indian agencies to participate in this effort. Qualified 
tribal law enforcement officers who completed this training 
and passed the standard test administered by the Bureau 
of Indian Affairs’ Indian Police Academy could then receive 
their Special Law Enforcement Commissions or SLEC cards 
from the bureau, authorizing them to enforce federal laws 
on the reservation.10 

Doughty, a law enforcement officer with a master’s de-
gree in social work, had previously been the crime victims’ 
advocate for the Southern Ute Tribe. She knew that with-
out valid SLEC cards, tribal law enforcement officers could 
not legally arrest non-Indian defendants who committed 
crimes against Native American victims there. In far too 
many instances, laws related to domestic violence on the 
reservation were underenforced to the point that many vic-
tims failed to report crimes. Precious few Southern Ute law 
enforcement officers were federally commissioned by the 
Bureau of Indian Affairs and therefore could not investigate 
crimes allegedly committed by non-Indians, to whom ex-
clusive federal jurisdiction applies under the Indian Coun-
try Crimes Act.11

Working together with our respective offices, we 
gained the support of Christopher Chaney, a veteran 
prosecutor in Indian country, who directed the Bureau 
of Indian Affairs’ Office of Justice Services at the time. 
Chaney proposed partnering with the bureau and its In-
dian Police Academy to develop our training as an on-site 
pilot program. We began in February 2007 by success-
fully training and federally deputizing the first group of 
40 tribal, state, and local law enforcement officers on the 
Southern Ute Indian Reservation in Ignacio, Colo. Word 
of our efforts quickly spread, and what had started as a 
local partnership in Colorado eventually led to the nation-
ally recognized Criminal Justice in Indian Country pilot 
training program—a combined effort that included the 
following partners: 

Bureau of Indian Affairs’ Indian Police Academy; •	
National Congress of American Indians; •	
Bernadine Martin, then the deputy district attorney of •	
McKinley County in New Mexico, who currently serves 
as the chief prosecutor for the Navajo Nation; 
U.S. Department of Justice’s National Advocacy Center; •	
and

U.S. attorneys’ offices in Colorado, New Mexico, and •	
South Dakota. 
 	
In less than two years, what began as a pilot training 

program limited to the Southern Ute Indian Reservation 
and surrounding communities had grown into 14 separate 
training sessions across the country, which were attended 
by more than 400 law enforcement officers and tribal lead-
ers representing 35 Indian tribes and 17 states. Many of the 
officers who graduated from the program have since been 
federally deputized.12

In Colorado, the Criminal Justice in Indian Country pro-
gram has already strengthened interagency cooperation 
and federal criminal prosecutions, including domestic vio-
lence cases. In September 2008, Doughty testified before 
the Senate Committee on Indian Affairs in support of Chair-
man Dorgan’s previous version of the Tribal Law and Or-
der Act and explained how the federal cross-deputation pi-
lot program had succeeded. As an example, she described 
an incident in which a Southern Ute tribal investigator had 
responded to a crime scene in a case of domestic violence 
on the reservation. The investigator, Chris Naranjo, had 
received on-site training to renew his SLEC card, which 
otherwise would have expired long before he could have 
left his job to attend a week-long refresher course that 
was conducted a full day’s drive away at the Indian Police 
Academy in Artesia, N.M. “Because he was federally depu-
tized,” Doughty told the committee, “Chris could arrest the 
non-Indian suspect who had allegedly victimized one of 
our Tribal members in that case, which is now being pros-
ecuted by the U.S. Attorney’s Office.” A federal conviction 
has since been obtained in that case.13 

The bill has the potential to build on such successes 
and increase SLEC training exponentially. Section 301(b) 
of S. 797 directs the secretary of the interior to develop a 
plan within 180 days of the bill’s enactment “to enhance 
the certification and provision of special law enforcement 
commissions to tribal law enforcement officials.” This 
plan expressly includes regional SLEC training sessions, 
such as those that were developed in Colorado and later 
conducted in other states. As this plan takes shape, there 
would be minimal additional cost for enabling U.S. at-
torneys’ offices to offer such training in partnership with 
the Bureau of Indian Affairs and with the approval and 
support of the Indian tribes that would be affected. This 
training should not be limited to tribal officials but should 
include neighboring border communities to ensure effec-
tive interagency collaboration, backup, and emergency 
response. In this way, law enforcement officers on and 
near reservations can have the tools to help navigate the 
jurisdictional maze.

Reporting Case “Declinations” by U.S. Attorneys 
The bill addresses another unfortunate side effect of the 

jurisdictional maze and the gap in criminal justice services: 
case declinations by federal prosecutors. The term “decli-
nation” means a decision by a U.S. attorney’s office not to 
seek criminal charges after being presented with the con-
fidential findings of a law enforcement investigation of a 
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suspected federal offense arising in Indian country. Section 
102 of S. 797 establishes mandatory reporting requirements 
for all U.S. attorneys when cases are declined in such in-
stances. What is now § 102 had been criticized in previous 
versions of this legislation by several former and current 
U.S. attorneys for whom I have great respect and also by 
the Bush administration’s Justice Department, in which I 
served. The current leadership of the Justice Department 
initially took a dim view of the concept, even testifying 
against § 102 at the Senate Committee on Indian Affairs’ 
public hearing on the bill on June 25.14 Since then, how-
ever, the Justice Department and Sen. Dorgan have agreed 
to compromise language. 

My own experience is that declination reports often 
have limited value but can still be very useful in mak-
ing the federal criminal justice system more accountable. 
Such reports that respect individual privacy and the legal 
confidentiality of investigative information, as the current 
language of § 102 clearly envisions, would be valuable in 
helping U.S. attorneys set enforcement priorities in Indian 
country and would make the case for additional resources 
in specific areas. These reports would also assist the Jus-
tice Department in its supervisory role of monitoring case 
trends and aligning national prosecution priorities based 
on more complete criminal justice information than cur-
rently exists today. Rather than fear such enhanced ac-
countability, U.S. attorney’s offices should embrace the 
reports as an opportunity to ease suspicions among some 
critics that cases that arise in Indian country are somehow 
treated less seriously than other federal criminal prosecu-
tions are. In practice, the vast majority of assistant U.S. at-
torneys serving Indian country is committed to achieving 
equal justice for all Americans, including Native Ameri-
cans living and working on Indian lands. Tracking case 
declinations and developing other ways to measure the 
performance of the criminal justice system can assist fed-
eral prosecutors by helping educate the public as to what 
they really face in the field. 

Having said that, it is vital to understand what declina-
tions can and cannot accurately measure. According to the 
official U.S. Attorney’s Manual, U.S. attorneys may bring a 
criminal prosecution only if there is a reasonable probabil-
ity of obtaining a conviction at trial. Such is not the case, 
for example, if a crime scene has been compromised—as 
often happens on tribal lands that are served by too few in-
vestigators and patrol officers—in the critical hours imme-
diately after the crime, thereby rendering potentially useful 
evidence inadmissible. More generally, investigative infor-
mation is highly sensitive and must be protected by law 
in order to safeguard a perpetrator’s constitutional rights. 
An obvious example is information obtained by a grand 
jury, the unauthorized release of which is appropriately 
punishable by criminal sanction, including imprisonment. 
It can be unreasonable, unethical, and illegal for a federal 
prosecutor to attempt to explain why he or she declined to 
prosecute someone.

Section 102 recognizes that, on balance, measuring case 
declinations can be an underinclusive metric that can never 
measure crimes that go unreported, investigations that fail 

to take place or are compromised, or legitimate concerns 
about sharing information that is sensitive as far as law 
enforcement is concerned. Yet that does not mean that 
declination reports are somehow unimportant, especially 
in reinforcing the local accountability of U.S. attorneys and 
their offices. 

Greater Flexibility for Tribal Courts 
Another provision of the Tribal Law and Order Act, 

which is found in § 304, deals with the sentencing au-
thority of tribal courts. Among other things, this section 
amends the Indian Civil Rights Act of 1968 to give tribal 
courts the sentencing option to impose incarceration for 
up to three years, a fine of up to $15,000, or both, for 
conviction of a single tribal offense, as compared with a 
maximum penalty of imprisonment for one year, a $5,000 
fine, or both, under current law. Consistent with the Su-
preme Court’s Oliphant decision, tribal courts could not 
impose these increased penalties on convicted defendants 
who are not Indians. 

With respect to Indians, § 304 would permit tribal courts 
to impose these enhanced penalties only if the courts guar-
anteed the defendants’ due process of law. The bill further 
requires that the presiding judge and the defendants’ de-
fense attorney be “licensed to practice law in any jurisdic-
tion in the United States.” This language attempts to strike 
a balance between respect for criminal defendants’ federal 
constitutional rights and the sovereignty of tribal courts to 
enforce their own laws. In addition, § 304 purports to per-
mit tribal courts to “stack” offenses as a way to increase 
aggregate penalties for multiple offenses. 

The criminal defense bar and some groups that advo-
cate civil liberties have objected to these provisions and 
have raised additional concerns about the representation 
of criminal defendants and the judges who preside over 
their cases. Specifically, § 304(b)((1)(C)(2)(A) permits tribal 
court judges who are licensed by the tribal bar but not 
necessarily attorneys to impose the enhanced penalties that 
the bill permits. In contrast, no Indian tribe may deny a 
criminal defendant the assistance of a defense attorney, as 
opposed to a lay advocate, but that attorney need not be 
licensed by the state as long as he or she is admitted to 
practice in tribal court. 

What the bill is really trying to do here is not just to 
ensure that criminal defendants receive due process of 
law but also to specify how much process is actually due. 
It seems likely that the federal courts will ultimately con-
front the issue of tribal judges’ and defense attorneys’ pro-
fessional qualifications if this portion of § 304 passes. This 
point is critically important on several levels for those 
practicing in tribal court and their clients. For one thing, 
not all tribal bars’ admission processes and licensing re-
quirements are alike. On the Navajo Nation, for example, 
only one of 20 tribal court judges is a state-licensed attor-
ney. One Navajo District Court judge is an attorney but is 
not state-licensed; the rest of the bench consists entirely 
of persons who are not lawyers but were admitted to 
practice before the Navajo Nation Supreme Court after 
passing the required eight-hour examination administered 
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by the Navajo Nation Bar Association. 
As a member of the association’s Training Committee, 

I can attest that the Navajo bar examination is rigorous. 
Both lawyers and lay advocates may take the test, but the 
bar passage rate for those who are not attorneys is com-
paratively low. The admission and continuing legal edu-
cation requirements closely track states’ attorney licensing 
requirements in some respects and differ in others. And 
the integrity and professionalism of the Navajo Nation’s ju-
diciary is admired throughout Indian country and beyond. 
Yet it is also true that the approach taken by the Navajo Na-
tion bears little resemblance to the admission requirements 
of some other tribal courts, which require non-attorneys 
only to fill out a form and pay a fee. 

One way to reconcile this current discrepancy is to 
pass § 304 with the reasonable expectation that those trib-
al courts wishing to impose longer sentences of incarcera-
tion for criminal defendants will first establish their own 
minimum legal qualifications and bar admission require-
ments. This might be done individually, tribe by tribe, or 
collectively through tribal judges’ professional organiza-
tions and tribal bar organizations—perhaps in partnership 
with the Federal Bar Association. Certainly, the possibil-
ity of having the issue litigated in federal court, which 
opens up the possibility that expanded sentencing by 
tribal courts could be invalidated on federal constitutional 
grounds if just one tribal judge is found to have over-
reached his or her authority, is a powerful incentive for 
tribes to strike the right balance. In practice, many tribes 
are moving away from longer sentences out of practical 
necessity—the Navajo Nation has just 144 available jail 
beds but has more than 235,000 tribal members living 
or near the reservation—and toward reinvigorating tradi-
tional nonretributive forms of justice, such as restitution 
and peacemaking.15

Current Status of the Bill
The Tribal Law and Order Act currently has 11 co-spon-

sors, including Sen. John Barrasso of Wyoming, the rank-
ing Republican on the Senate Committee on Indian Affairs. 
The committee held a public hearing on the bill on June 
25, 2009, in which several current and former tribal and 
federal officials testified. Committee members unanimously 
voted in favor of the bill on Sept. 10, 2009. On Nov. 2, 
2009, Chairman Dorgan sought unanimous consent that 
the full Senate agree to final passage, but his effort fell 
short, reportedly because of various holds placed on the 
bill by some senators. Dorgan has recently vowed to seek 
the Senate’s unanimous consent again with a manager’s 
amendment that would address concerns prompting the 
holds, which sources on the committee’s staff report are 
either unrelated to the bill itself or in the nature of techni-
cal corrections. 

It appears that such aggressive Senate action will be 
key to moving S. 797 forward. Last April, Rep. Stephanie 
Herseth Sandlin (D-S.D.) introduced a companion bill in 
the House (H.R. 1924), which was referred to four sepa-
rate committees: the Judiciary, Natural Resources, Energy 
and Commerce, and Education and Labor Committees. 

Thus far, only one hearing has been held—by the Judiciary 
Committee’s Subcommittee on Crime, chaired by Rep. Bob-
by Scott (D-Va.), on Dec. 17, 2010. A House aide reports 
widespread support for the bill, and it is possible the other 
three committees could agree to discharge it without hold-
ing hearings. Sen. Dorgan is clearly in the driver’s seat as 
far as this bill is concerned, and his continued leadership is 
important if not indispensible. 

Sen. Dorgan and his staff have done an impressive 
job building and maintaining momentum for the bill de-
spite formidable institutional challenges. Nonetheless, the 
challenge of enacting any serious reform of the federal 
criminal justice in Indian country cannot be underesti-
mated. Several of Dorgan’s predecessors as chair of the 
Committee on Indian Affairs—including former senator 
from Colorado Ben Nighthorse Campbell nearly a decade 
ago—proposed their own criminal justice reforms that, 
despite initial enthusiasm and plenty of hard work, did 
not go the distance. 

The White House’s leadership will also be essential to 
the passage of S. 797. The signals from the Obama admin-
istration are promising, but the results are by no means 
assured. One event that helped the cause was the strong 
support voiced by numerous tribal leaders when Attorney 
General Eric Holder convened a Tribal Listening Confer-
ence on Law Enforcement and Public Safety in St. Paul, 
Minn., last October, which prompted the attorney gener-
al to reiterate his support for the bill. Whether President 
Obama’s decision to endorse S. 797 will trigger a deter-
mined lobbying effort by the executive branch in support 
of passage remains to be seen and the administration’s 
actions may even depend in part on what the rest of us 
do. I say this after talking with Senate and House legis-
lative aides from both parties, who report that they are 
encountering concerns from both the criminal defense bar 
and civil rights groups, such as the American Civil Liberties 
Union, about the bill’s provisions that expand tribal courts’ 
authority when it comes to sentencing as well as the spe-
cific legal credentials that may or may not be required of 
tribal judges and public defenders in such circumstances. 
The majority staff counsel to one the four House commit-
tees to which H.R. 1924 has been referred even privately 
warned me that, unless more proponents of the bill get in-
volved in these discussions, even a compromise version of 
the act may not be possible. 

Of course, Indian tribes and nations aren’t waiting for 
the White House and Congress to make Indian country 
safer. Tribal governments are already pushing the limits of 
what federal law allows them to do in creating and run-
ning their own criminal justice systems on Indian lands. 
The trend includes tribal judges’ expanded use of custom-
ary law in criminal sentencing, tribal courts’ “stacking” of 
successive terms of incarceration for violent crimes beyond 
the one-year cap imposed by the Indian Civil Rights Act, 
and tribal prosecutors’ insistence that federal officials share 
criminal justice information pertaining to tribal members 
and obey tribal extradition laws. But when it comes to 
passing S. 797, tribal leaders cannot get the job done by 
themselves.
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This leads to the Federal Bar Association and each of 
us. The active involvement of the FBA and its members in 
supporting a reasonable and workable compromise ver-
sion of the Tribal Law and Order Act—that is acceptable 
to both the Senate and the House and involves challenging 
and contentious issues will be key to passing the bill. Too 
much of the current federal justice system that is supposed 
to serve Indian country is ailing or broken, as virtually any-
one who has worked in or around that system—or who 
has relied on it for protection—can attest. Every president 
since Richard Nixon has issued an executive order vowing 
to respect tribal sovereignty.16 But no sovereign entity can 
reasonably be expected to endure without the ability to 
apply and enforce the rule of law or provide for the safety 
of its citizens. 

Whatever our personal politics, the federal government’s 
litany of broken promises to Native Americans on issues of 
public safety is undeniable and untenable, and this genera-
tion certainly can’t right every accumulated wrong. Never-
theless, the confluence of political forces that has carried 
S. 797 this far is extraordinary and may not be repeated any 
time soon. Therefore, it is vital for FBA members as well 
as the general public to contact the members of Congress 
who represent them and urge them to pass the Tribal Law 
and Order Act. TFL
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