LABOR AND EMPLOYMENT LAW

Federal Law Regarding Transgender Employees
and Gender Identity Claims in the Workplace:

An Overview

By Faith Isenhath

“You seem to assume that every person is either a man or a woman. ... Each per-
son is actually both in varying degrees. ... | am more of a woman than | am a man.
... Society has decreed that there are men and there are women. ... People, both
men and women, are both sexes. The most any man or woman can be is 80 per-

cent masculine or feminine.”

These are the words of Christine Jorgensen, the first
highly publicized male-to-female transsexual, regarding
her notion that male and female are not mutually exclusive
categories but are overlapping ones.!

Imagine a male employee named Kenneth who works
as a pilot for an airline. During Kenneth’s employment, he

undergoes sexual reassignment surgery, then comes back
to work as a female employee named Karen.? What kind
of protection does Karen have in the workplace? What are
the employer’s obligations, if any?

The number of transsexuals in the United States is esti-
mated to be one in 10,000 for biological males and one in

January 2010 | The Federal Lawyer | 47



30,000 for biological females.> The protections the law of-
fers transgendered individuals vary and ultimately depend
on the facts of the particular employment situation and the
particular jurisdiction. Attorneys need to be familiar with
the law in this area so that they can provide guidance to
employers and employees regarding this issue. Claims of
discrimination against transgendered individuals are being
litigated more frequently in the federal courts and, as ex-
plained below, Congress is now considering legislation to
specifically address such claims.

Defining Transsexuality

The terms “transsexuality” or “transsexualism” refer to
conditions in which people hope to change the bodily char-
acteristics of sex. The terms apply whether or not the indi-
vidual has undergone sexual reassignment surgery.* Trans-
sexuals are a subset of transgendered people—the term
“transgender” being the broader term that is used to de-
scribe various forms and degrees of cross-gender practices
and identifications.> Many transsexuals identify themselves
as heterosexuals; specifically, male-to-female transsexu-
als see themselves as heterosexual women, and female-
to-male transsexuals see themselves as heterosexual men.
There are some transsexuals who identify themselves as
homosexual, bisexual, or asexual individuals.® Transsexu-
als are different from transvestites or cross-dressers in that
the latter dress in the clothes typically worn by the other
sex but do not seek to change the sexual characteristics of
their bodies.”

Many transsexuals face problems finding resources such
as surgery, hormone treatment, and the social support they
need to express their gender identity. Some transsexu-
als are diagnosed with gender-identity disorder, a condi-
tion that involves incongruity between an individual’s sex
at birth and personal gender identity.® The symptoms of
gender-identity disorder include the following:

e 2 strong desire to be the other sex,

e frequent passing as a person of the other sex,

e a desire to live or be treated as a member of the other
sex, or

e the conviction that he or she has the typical feeling and
reactions of someone of the other sex.’

Acceptance into society and the community is an ob-
stacle for transgender individuals."® Transgender people
face discrimination in employment, housing, public accom-
modations, credit, parenting, immigration, and prisons, to
name a few areas.!! Leslie Feinberg, a transgender activist,
has made the following comment about what these indi-
viduals undergo:

If you are a trans person, you face horrendous social
punishments—from institutionalization to gang rape,

from beatings to denial of child visitation. ... This
brutalization and degradation strips us of what we
could achieve with our individual lifetimes. ... No

one knows how many trans lives have been lost to
police brutality and street-corner bashing. The lives
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of trans people are so depreciated in this society that
many murders go unreported. And those of us who
have survived are deeply scarred by daily run-ins
with hate, discrimination, and violence. Trans people
are still literally social outlaws.!?

Socially and politically, transgendered individuals are
often cruelly compared with monsters such as Franken-
stein’s.”® Even after individuals have completed sex reas-
signment surgery, some courts refuse to change the trans-
gendered person’s birth certificate, while other courts have
invalidated their marriages.!* The workplace is another
area in which transsexuals face issues of protection and
acceptance.

Title VIl

Title VII of the Civil Rights Act of 1964 prohibits employ-
ers from discriminating on the basis of “race, color, reli-
gion, sex, or national origin.” The interpretation of sex has
created conflicting case law, particularly regarding whether
Title VII extends to protect sexual orientation and gender
identity.” Not only is federal case law analysis related to
gender identity in flux, but there is also a split among the
circuits specifically relating to coverage under Title VIL.!

Several circuit courts have held that Title VII provisions
related to discrimination based on sex do not extend to
protect transsexuals.'” In Holloway v. Arthur Andersen &
Co., a case decided more than 30 years ago, the U.S. Court
of Appeals for the Ninth Circuit did not allow a male-to-fe-
male transsexual individual to bring a claim under Title VII
for sex discrimination. The court indicated that sex should
be interpreted in the “traditional way,” and the court recog-
nized only two sexes—male and female—not a mixture of
sexes. The Ninth Circuit concluded that the decision of the
employee who brought the case to undergo sexual reas-
signment was not within the scope of Title VII.

Similarly, in 1984, in Ulane v. Eastern Airlines, the U.S.
Court of Appeals for the Seventh Circuit held that Title VII
does not prohibit an employer from terminating an em-
ployee for undergoing a sex change.” The case involved
Kenneth Ulane, who had been hired as a pilot for Eastern
Air Lines but was later fired after he became Karen Ulane.
In 1979, Ulane was diagnosed as a transsexual, and after
first seeking psychiatric and medical assistance, she un-
derwent treatment and eventually sexual reassignment sur-
gery. After her surgery, Illinois revised her birth certificate
to reflect the change, and the Federal Aviation Administra-
tion certified her flight status as female. After returning to
work, Ulane was fired and therefore brought suit for sex
discrimination under Title VII.

The Seventh Circuit held that Title VII's prohibition
against sex discrimination, in its plain meaning, implies that
it is unlawful to discriminate against women because they
are women and against men because they are men, but
does not apply to a person who has a sexual identity disor-
der. The court reasoned that the legislative history showed
that Congress never intended to apply Title VII to nontra-
ditional definitions of sex. The Seventh Circuit concluded
that the new definition of sex had to come from Congress,



and therefore Ulane was not covered under Title VII.

Similarly, in a decision reached by the U.S. Court of
Appeals for the Eighth Circuit in 1982—in the case of Som-
mers v. Budget Marketing Inc—the court rejected a male-
to-female transsexual’s claim under Title VIL." In that case,
the plaintiff referred to herself as a female who had the an-
atomical body of a male. After only two days after Budget
hired Sommers, the company terminated her, saying that
she had misrepresented herself as an anatomical female
when she applied for the job. Budget further stated that
the misrepresentation led to disruption at Budget because
many of the female employees notified Budget that they
would quit if Sommers were allowed to use the female
restroom.

Like the court in Ulane, the Eighth Circuit stated that, in
the absence of congressional intent, Title VII covers only
the plain meaning of sex. In addition, the court noted that
the legislative history did not show any intention to include
transsexualism in Title VIL. The court also found that pro-
posals to prohibit discrimination on the basis of “sexual
preference” had been defeated. Therefore, the court de-
cided that Title VII did not prohibit discrimination based
on one’s transsexualism.

Broadening the Term “Sex” Under Title VII

In the seminal case of Price Waterbouse v. Hopkins,
decided in 1989, the U.S. Supreme Court adopted a broad
interpretation of “sex” under Title VIL.* In Price Water-
bouse, Ann Hopkins, a senior manager at the accounting
firm, alleged that the firm’s partners had discriminated
against her on the basis of sex after the partners refused
to reconsider her for partnership. The partners criticized
Hopkins for being “overly aggressive” and “macho” and
complained that she was overcompensated for being a
woman. One partner told her to enroll in “a course at
charm school,” while another partner told her that she
needed to “walk more femininely, talk more feminine-
ly, dress more femininely, wear make-up, have her hair
styled, and wear jewelry” to improve her chances for be-
ing named a partner in the firm.*

The Supreme Court recognized that Hopkins had suf-
fered discrimination on the basis of sex, because she was
a woman who had failed to meet the stereotypical charac-
teristics expected of women. The Court reasoned that the
term “sex” in Title VII was no longer limited to a person’s
anatomical sex at birth, but included physical appearance,
behavior, and other characteristics considered feminine or
masculine. Justice Brennan stated:

[Wle are beyond the day when an employer could
evaluate employees by assuming or insisting that they
matched the stereotype associated with their group,
for “liln forbidding employers to discriminate against
individuals because of their sex, Congress intended
to strike at the entire spectrum of disparate treatment
of men and women resulting from sex stereotypes.”

. An employer who objects to aggressiveness in
women but whose positions require this trait places
women in an intolerable and impermissible catch 22:

out of a job if they behave aggressively and out of
a job if they do not. Title VII lifts women out of this
bind.?

The Court held that Title VII covers harassment directed
at a person because the person fails to conform to tradi-
tional sex stereotypes.

A subsequent case decided by the Supreme Court case
in 1998—Oncale v. Sundowner Offshore Services Inc.?—
broadened the scope of sexual discrimination under Title
VII. The plaintiff in Oncale worked on an oil platform with
eight other men and alleged that his co-workers had physi-
cally assaulted him in a sexual manner, threatened him with
rape, and forcibly subjected him to humiliating sex-related
actions. The lower courts in the case had ruled that Title
VII did not extend to protect against sexual harassment by
members of the same sex. In reversing the lower courts,
the Supreme Court established that there was a cause of
action under Title VII for same-sex harassment. Regarding
its holding, the Court gave the following rationale:

We see no justification in the statutory language or
our precedents for a categorical rule excluding same-
sex harassment claims from the coverage of Title VIL
As some courts have observed, male-on-male sexual
harassment in the workplace was assuredly not the
principal evil Congress was concerned with when it
enacted Title VII. But statutory prohibitions often go
beyond the principal evil to cover reasonably compa-
rable evils, and it is ultimately the provisions of our
laws rather than the principal concerns of our legisla-
tors by which we are governed.*

The Court ascertained three types of evidence that might
satisfy the “because of sex” element: (1) comparative evi-
dence, (2) gender-specific actions or conduct, or (3) explic-
it or implicit proposals of sexual pursuit. Both the Oncale
and Price Waterbouse rulings are significant because the
decisions broadened the term “sex” under Title VII.

The U.S. Court of Appeals for the Ninth Circuit followed
the Supreme Court’s reasoning in Price Waterbouse and On-
cale and concluded that a plaintiff could prove that same-
sex harassment was sexual discrimination on the basis that
the plaintiff did not conform to gender stereotypes.” In
Nichols v. Azteca Restaurant Enterprises Inc., the plaintiff
alleged that he had been harassed because he carried his
tray and walked “like a woman.” The court held that the
harassment was sexual discrimination because it was based
on gender stereotypes in violation of Title VIL.2

Based on the gender stereotyping theory articulated in
Price Waterbouse, the U.S. Court of Appeals for the Sixth
Circuit was the first circuit to explicitly hold, in 2004, that
Title VII protected transgendered employees. In Smith v.
City of Salem, Obio, the plaintiff, who was born a male,
worked at the city’s fire department for seven years.”” The
plaintiff was diagnosed with gender-identity disorder and
began exhibiting a more feminine appearance. After tell-
ing his supervisor about his disorder, the city officials tried
to force him to resign by requiring him to undergo three
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psychological evaluations of the city’s choosing and then
suspended him.

The Sixth Circuit relied on Price Waterbouse and ruled
that “an employer who discriminates against women be-
cause, for instance, they do not wear dresses or makeup,
is engaging in sex discrimination because the discrimina-
tion would not occur but for the victim’s sex. It follows
that employers who discriminate against men because they
do wear dresses and makeup, or otherwise act femininely,
are also engaging in sex discrimination, because the dis-
crimination would not occur but for the victim’s sex.”* The
court held that discrimination against a plaintiff who is a
transsexual and therefore fails to identify with his or her
gender or act like its members do is still sexual discrimina-
tion under Title VIL.

The Sixth Circuit followed Smith with a similar decision
in 2005, Barnes v. City of Cincinnati,” a case that involved
a police officer whose superiors had attempted to prevent
him from becoming a sergeant because of his feminine ap-
pearance and behavior. The plaintiff was a male-to-female
transsexual, who lived as a male while on duty but lived
as a female off-duty; his employer told him that he did not
appear to be masculine. Similar to the plaintiff in Smith,
the court established that the plaintiff was protected under
Title VII by alleging discrimination because he did not con-
form to sexual stereotypes. The court held that the city’s
discriminatory actions were impermissibly based on the
plaintiff’s failure to conform to sexual stereotyping.

Outside of Title VII, other federal courts have applied
the Price Waterhouse theory of gender stereotyping. In
Schwenk v. Hartford, the plaintiff was a male-to-female
transsexual prisoner, who had been sexually assaulted by
a prison guard.*® The plaintiff sued under the Gender Mo-
tivated Violence Act, which prohibits crimes of violence
based on the victim’s gender. The U.S. Court of Appeals for
the Ninth Circuit found that, under Price Waterbouse, “sex”
as defined in Title VII encompasses both sex in the biologi-
cal sense and gender; therefore, discrimination—because
an individual fails to act in the way his or her biological sex
typically acts—is prohibited under Title VII. Because the
Gender Motivated Violence Act parallels the protections
provided by Title VII, the court found that the plaintiff’s
claim was valid.

In another federal case that was not brought under Title
VII, the U.S. Court of Appeals for the First Circuit found
that a transgendered woman who was denied a credit ap-
plication had a valid claim under the Equal Credit Opportu-
nity Act. In Rosa v. Park West Bank & Trust Co., the plaintiff
had gone to the defendant’s bank dressed in “a blousey
top” and wearing stockings and requested a loan appli-
cation.®® The bank employee asked to see identification.
After the plaintift showed three photo identifications, one
of which showed the plaintiff in masculine clothing, the
bank employee refused to give the plaintiff the application
until she “went home and changed” into men’s clothing.
The court looked at Title VII law to interpret the definition
of discrimination on the basis of sex. The court stated that
“[ilt is reasonable to infer that [the bank employee] told [the
plaintiff] to go home and change because she thought that
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[the plaintiff’s] attire did not accord with his male gender:
in other words, that [the plaintiff] did not receive the loan
application because he was a man, whereas a similarly situ-
ated woman would have received the loan application.”?*

Recent Legislation

On June 24, 2009, Rep. Barney Frank (D-Mass.) intro-
duced the Employment Non-Discrimination Act (ENDA),
which expands protections on the basis of both sexual ori-
entation and gender identity to public and private employ-
ers throughout the United States. ENDA would expand the
protections against discrimination in the workplace on the
basis of sexual orientation or gender identity to all employ-
ees in all 50 states and the District of Columbia. The pur-
pose of ENDA is to provide a comprehensive federal prohi-
bition of employment discrimination on the basis of sexual
orientation or gender identity, including meaningful and
effective remedies for any such discrimination. The term
“gender identity” under ENDA means the gender-related
identity, appearance, mannerisms, or other gender-related
characteristics of an individual, with or without regard to
the individual’s designated sex at birth.* The procedures
and remedies applicable to a claim alleged by an individual
for a violation of ENDA are the procedures and remedies
applicable to Title VII.

Outside of federal laws, several states have enacted
statutory protection based on gender identity in public
and private employment.** In addition, several cities have
enacted ordinances that prohibit discrimination based on
gender identity in public and private employment.*

Conclusion

It is important for counsel to understand the protections
afforded to transgendered individuals under the law in or-
der to provide guidance to employers and employees on
this issue. This area of employment law is rapidly changing.
Employers should consider updating their equal employ-
ment opportunity policies and employee manuals accord-
ingly and incorporate standard language prohibiting bias in

all appropriate documentation. TFL

Faith Isenbath is an associate in the La-
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