LABOR AND EMPLOYMENT LAW

RLA or NLRA?
FedEx and UPS Follow
the Money Trail

By Frank N. Wilner

FexEx Express and UPS compete furiously in the market
for expedited pickup and delivery service. Labor costs
are a significant component of total costs for both
competitors, but they compete on different playing
fields: UPS ground-service employees are covered by
the National Labor Relations Act (NLRA), which permits
union organizing at individual terminal locations, while
FedEx Express ground-service employees are subject
to the Railway Labor Act (RLA), which requires union
organizing on a systemwide basis—making it much
more difficult to call a strike.

UPS has failed on numerous occasions to shiff ifs
ground-service employees to RLA coverage and now
is aligned with the Teamsters to bring FedEx employees
under the NLRA. FedEx Express wants its nonunionized
ground-service employees to remain under the RLA;
however, legislation has passed the House to bring
them under the ambit of the NLRA, and Senate action
is expected in early 2010.

“We are a freight service with 550-mile per hour
delivery trucks”
— FedEx founder, Fred Smith!

The Railway Labor Act (RLA) of 1926% is an 83-year-old
statute that is distinctly different, in crucial respects, from
the National Labor Relations Act (NLRA) of 1935.° The RLA
was the nation’s first law guaranteeing workers the right
to organize and choose their own bargaining representa-
tives. The RLA governs the labor-management relations of
railroads and airlines (the latter added in 1936), whereas
the NLRA governs other private-sector industries. Federal
agencies—the National Mediation Board (NMB) and the
National Labor Relations Board (NLRB)—not the affected
employer or employees, determine which of the two labor
laws govern an employer’s labor relations.

This article focuses on the RLA’s application to ground-
service employees of FedEx Express (an overnight delivery
system for time-sensitive goods that need to be transported
on aircraft) as opposed to its sister company FedEx Ground
(a trucking company that delivers small packages). The
FedEx Corporation owns numerous operating companies,
which include FedEx Express and FedEx Ground.

FedEx Express faces substantial competition for expedit-
ed pickup and delivery service. All competitors in the mar-
ket use a combination of air and ground transportation. UPS,
which is major competitor, is also discussed in this article.
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A Brief Introduction to the Players

FedEx Express inaugurated operations in 1973, offer-
ing the first expedited pickup and delivery service in the
United States. In 1978, the NMB defined FedEx Express
as “an air freight carrier principally engaged in operating
an interstate air express service [providing] door-to-door
parcel express services utilizing FedEx employees and air-
craft throughout the route from the point the materials are
picked up for transport to their subsequent delivery to the
designated recipient.”

FedEx Ground is a separate operation from FedEx Ex-
press; the two companies have different headquarters,
different management, and a different workforce. FedEx
Ground originated as Roadway Package System (RPS), a
ground package delivery operation run by former Road-
way Services, which also operated a trucking company,
Roadway Express (now part of YRC Worldwide). RPS was



created to compete with United Parcel Service, commonly
known as UPS. In 1998, RPS was sold to FedEx, and its
name was changed to FedEx Ground in 2000. From its
inception, FedEx Ground has been subject to NLRA regu-
lations. FedEx Ground drivers are currently a target of an
organizing campaign by the Teamsters Union, but FedEx
Ground is not the subject of this article. A separate section
at the end of this article briefly summarizes the situation
that FedEx Ground is facing.

UPS, the world’s largest package delivery company, was
largely on the sidelines in 1973, when FedEx Express in-
augurated its overnight delivery system for time-sensitive
goods dependent on aircraft. But in 1982, after airlines
were deregulated, UPS entered the market as a determined
FedEx Express competitor. By 1985, UPS Next Day Air ser-
vice was available in the lower 48 states and Puerto Rico,
with service to Alaska and Hawaii added later. In 1988,
UPS acquired authorization from the Federal Aviation Ad-
ministration to operate its own aircraft as UPS Airlines.’

Scrambling to Gain an Advantage

There is no question that the RLA applies to flight crews
and aircraft mechanics. Thus, labor relations affecting pi-
lots and aircraft mechanics employed by FedEx Express
and UPS are governed by the RLA. Questions have arisen
as to whether the two companies’ ground-service employ-
ees, such as package sorters and truck drivers, are under
the jurisdiction of the RLA or the NLRA. Repeatedly, in the
case of FedEx Express, but not UPS, that question has been
answered in favor of the RLA. Thus, FedEx Express and
UPS compete head-to-head using ground-service employ-
ees, who are covered under separate labor laws. Moreover,
some 100,000 ground-service employees of FedEx Express
have yet to be organized by a labor union; whereas about
230,000 ground-service employees of UPS are represented
by the Teamsters Union.

Understandably, for more than a dozen years the sepa-
rate treatment of ground-service employees of FedEx Ex-
press and UPS—one company subject to the RLA, the other
to NLRA—has been severely criticized. In 1995, UPS unsuc-
cessfully sought to shift jurisdiction of its ground-service
employees, such as package sorters and truck drivers, to
the RLA. Perhaps UPS thought that, under the RLA, the
company might be able to get rid of the Teamsters Union.
There are valid reasons for accepting such thinking. The
NLRB and a federal court slammed the lid shut on UPS’ at-
tempt to have its ground-service employees covered under
the RLA. Now UPS has reversed course and is collaborating
with the Teamsters Union, which represents the company’s
package sorters and truck drivers, in efforts to get Congress
to pass legislation that would shift jurisdiction of FedEx
Express’ ground-service employees to the NLRA. As for
FedEx Express, it historically has opposed attempts to shift
jurisdiction of its ground-service employees to the NLRA,
and the company continues to do so today—perhaps oper-
ating under the assumption that FedEx Express has a better
chance of avoiding unionization if its employee relations
are regulated by the RLA.

UPS’ flip-flop—in 1995 wanting itself to be under the

RLA; now wanting FedEx Express to be governed by the
NLRA—has everything to do with leveling the labor-eco-
nomics playing field. If UPS can’t have its ground-service
employees subject to the RLA (under which, arguably, UPS
might be able to oust the Teamsters Union), as does FedEx
Express, then UPS would benefit from having FedEx Ex-
press’ currently nonunionized ground-service employees
subject to the NLRA, under which FedEx Express’ ground-
service employees could presumably be organized by the
Teamsters or another labor union. Indeed, it is likely that
the assumptions made above regarding labor unions are
correct.

There are definite economic benefits of having employ-
ees subject to the RLA rather than the NLRA—not the least
of which is the difficulty of organizing workers under the
RLA and the RLA’s built-in statutory delays of work stop-
pages. As Watergate’s Deep Throat, W. Mark Felt, contin-
ually reminded Bob Woodward, “Follow the money”—a
phrase that has been chiseled into American history.

The Role of the National Mediation Board’s Role in the
Conflict

The NMB, which administers and interprets the Railway
Labor Act, generally makes decisions regarding the appli-
cation of the act. When the question is first brought before
the National Labor Relations Board, that agency usually re-
fers the matter to the NMB for determination. However, on
occasion—and one of those occasions slammed the door
shut on UPS—the NLRB has made the decision on its own
as to which law covers the workers involved in the par-
ticular case.®

With regard to FedEx Express, the NMB repeatedly has
exercised jurisdiction over such decisions.” In ruling that
the RLA governs FedEx Express’ ground-service employ-
ees, such as package sorters and truck drivers, the NMB
historically has looked to FedEx Express’ status as an air
carrier. For example, in the mid-1990s, when the United
Auto Workers (UAW) sought to use the protections pro-
vided by the NLRA in its efforts to organize FedEx Express’
ground-service employees in the historically union-friend-
ly Northeast (specifically, FedEx Express’ Liberty District,
which then extended from northern New Jersey to the Dis-
trict of Columbia), the NLRB asked the NMB to determine
if those employees were subject to the RLA.® Under the
NLRA, the UAW could organize on a facility-by-facility ba-
sis, but under the RLA, the UAW would have to organize
nationally.

The UAW argued that the FedEx Express employees it
was seeking to represent did not perform work on aircraft
and were not “integral” to FedEx Express’ air transporta-
tion functions, as were FedEx pilots and aircraft mechanics.
Therefore, according to the UAW, the RLA should not gov-
ern the company’s ground-service employees. FedEx Ex-
press responded that, as an air carrier, all of its employees
are subject to the RLA, because FedEx Express is a “unified
operation with fully integrated air and ground services.”
Allowing some employees to be covered by the NLRA
and others to be subject to the RLA, said FedEx Express,
would result in employees being covered by different labor
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relations statutes as they are promoted up the career lad-
der.

The NMB responded that “there [was] no dispute” that
FedEx Express is a carrier subject to the RLA with respect
to its pilots and aircraft mechanics. As for its ground-service
employees, the NMB ruled there was “no clear and con-
vincing evidence to support” a decision other than affirm-
ing that those FedEx Express ground-service employees,
such as package sorters and truck drivers, were subject to
the jurisdiction of the RLA, not to that of the NLRA.

The NMB justified its decision in favor of FedEx Express
by pointing to § 181 of the 19306 statute that extended RLA
coverage to airlines,' which provides that “[Elvery air pilot
or other person who performs any work as an employee
or subordinate official of such [air] carrier or carriers” is
subject to RLA coverage. According to the ruling made by
the NMB:

The RLA does not limit its coverage to air carrier em-
ployees who fly or maintain aircraft. Rather, its cov-
erage extends to virtually all employees engaged in
performing a service for the carrier so that the carrier
may transport passengers or freight. ... The limit [on
coverage] is that the carrier must have continuing au-
thority to supervise and direct [its employees]. ... The
couriers, tractor-trailer drivers, operations agents and
other employees sought by the UAW are employed
by FedEx directly. As the record amply demonstrates,
these employees, as part of FedEx’s air express deliv-
ery system, are supervised by FedEx employees. The
Board need not look further to find that all of the
FedEx [Express] employees are subject to the RLA. ...

It has been the Board’s consistent position that the
fact of employment by a “carrier” under the Act is de-
terminative of the status of a// that carrier’s employ-
ees as subject to the Act. The effort to carve out or
to separate the so-called over-the-road drivers would
be contrary to and do violence to a long line of deci-
sions by this Board which would embrace the policy
of refraining from setting up a multiplicity of crafts
or classes."

Although the NMB said that it “need not look further”
to find that all the FedEx Express employees are subject to
the RLA, the NMB chose to address another issue raised
by the UAW: whether those FedEx Express ground-service
employees are “integrally related” to FedEx Express’ air
carrier functions.

The NMB took note of prior federal court decisions,
holding that FedEx Express’ trucking operations are inte-
grally related to its air operations.' Shutting the door more
tightly on the UAW, the NMB observed:

Where, as here, the company at issue is a common
carrier by air, the Act’s jurisdiction does not depend
upon whether there is an integral relationship be-
tween its air carrier activities and the functions per-
formed by the carrier’s employees in question. The
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Board need not consider the relationship between
the work performed by employees of a common car-
rier and the air carrier’s mission, because [the RLA]
encompasses every pilot or other person who per-
forms any work as an employee or subordinate of-
ficial of such carrier or carriers. ...

Even if the Board were to assume, arguendo that
the “integrally related” test applies to the facts in this
case, the Board would hold in concurrence with the
[FedEx v. California PUC decision] that the trucking
operations of FedEx [Express] are integral to its op-
erations as an air carrier. ...

[Wlithout the functions performed by the employees
at issue, FedEx [Express] could not provide the on-
time express delivery required of an air express de-
livery service.

It is interesting to note that, at the tail end of its deci-
sion that went against the UAW, the NMB volunteered the
following, which should be kept in mind as one consid-
ers UPS’ and the Teamsters Union’s current effort to bring
FedEx Express’ ground-service employees under the juris-
diction of the RLA: “[Tlhe Board has found that virtually
all of the work performed by employees sought by the
UAW’s petition is work traditionally performed by employ-
ees in the airline industry (citing Air Cargo Transport Inc.,
15 NMB 202 (1988); Crew Transit Inc., 10 NMB 64 (1982);
Florida Express Inc., 16 NMB 407 (1989); and Trans-World
International Airlines Inc., 6 NMB 703 (1979).”'

UPS Reacts

After reading the NMB decision that summarily sent the
UAW on its way, it was reasonable for UPS to assume that
if it looked, walked, and quacked like the FedEx Express
duck, then UPS ground-service employees, like those of
FedEx Express, should be under the ambit of the RLA rath-
er than the NLRA. So UPS requested the NLRB to decide,
fully expecting the board to toss the question to the NMB,
which, surely, would rule in favor of RLA coverage for UPS
ground-service employees. But the decision did not go the
way UPS hoped it would.

The NLRB declined to ask the NMB to decide the issue,
as the NLRB had done in response to the UAW’s petition.
Instead, the NLRB chose to rule on the issue itself, and
the board did so quickly and firmly, deciding against UPS’
request. The NLRB ruled that, since 1974, UPS had his-
torically and repeatedly acknowledged that it was subject
to the NLRA and also that there had been no “material
change” in the corporation’s operations since UPS had last
acknowledged its coverage under the NLRA; therefore, UPS
and its ground-service employees should remain under the
ambit of the NLRA." Moreover, the NLRB noted that UPS
did not principally serve its affiliate, UPS Airlines (which is
governed by the RLA) as is required by NMB precedent. In
fact, according to the NLRB, the vast majority of packages
sorted and delivered by UPS ground-service employees
neither originated nor terminated on aircraft. The Team-



sters Union, which opposed UPS’ petition, presented evi-
dence that, of the 11.5 million packages and letters UPS de-
livers daily, fewer than 875,000 had to be transported by air
either before or after handling by ground-service crews.!¢

Calling the NLRB'’s decision “illegally arbitrary or oth-
erwise contrary to the law,” UPS took the case to the U.S.
Court of Appeals for the D.C. Circuit, which upheld the
NLRB’s decision in August 1996." First, the court defended
the NLRB’s decision not to pass the question of RLA juris-
diction to the NMB, saying: “Only in the few cases in which
a trucking company has essentially existed only to serve a
rail or air carrier with which it was common owned and
operated has the NLRB not exercised jurisdiction.”*

The court also cited the so-called Chevron deference
to an expert federal agency, such as the NLRB: “A federal
court, whose power is strictly judicial, is properly reluctant
to preclude any federal agency’s deliberations of policy be-
cause a federal agency, which is controlled by the political
branches of the federal government, is constitutionally bet-
ter suited than a federal court to render policy decisions.”"
In addition, the court cited the so-called Bayside deference
precedent, in which the U.S. Supreme Court had encour-
aged courts to defer to “any reasonable interpretation” of
the jurisdictional provisions of the NLRA by the NLRB.%

The D.C. Circuit went on to note that United Parcel Ser-
vices of America (UPSA) has two primary corporate com-
ponents. The larger company, UPS Inc., performs the tra-
ditional truck-delivery service that had been governed by
the NLRA since 1947. A smaller component, United Parcel
Services Co. (known as UPS Airlines) is an FAA-authorized
airline under the ambit of the RLA. However, according
to the court, UPS Airlines does not yet “rival its more es-
tablished affiliate in the amount of freight carried. ... UPS
Inc. still carries more than 90 percent of all UPSA pack-
ages exclusively on the ground.”” Thus, the court came
to the same conclusion that the NLRB had reached: The
RLA does not govern UPS ground-service employees, who
handle only a minority of packages that are transported by
air. In distinguishing in the number of packages that are
transported by air before or after being handled by UPS
ground-service crews. the court noted a three-part test that
the NMB had administered in the past:*

e Does the trucker perform services principally for an RLA
carrier with which it is affiliated?

e Is the trucker an integral part of that affiliate?

e Does the trucker provide services “essential” to the RLA
carrier’s operations?

According to the court, “[iln the two leading cases,” the
trucker worked “almost exclusively” for its RLA carrier, “or
it received at least 80 percent of its business from that car-
rier.”® By contrast, said the court,

[UPS Inc.] does not receive even a tenth of its busi-
ness from its RLA associate [UPS Airlines], never mind
receiving eight-tenths. ... Faced with this gross dispar-
ity between the facts of this case and the standard
sketched by relevant NMB precedent, we must con-

clude that UPS, Inc., as it presently operates, does not
‘principally’ serve UPS Co. [UPS Airlines]. ...

In light of petitioner’s failure to meet the “principally
serving” standard, and petitioner’s long-established
status as an NLRA carrier, which is a factor that both
the NLRB and the NMB have agreed to be of some
importance in these matters, we must conclude that
the NLRB properly determined that UPS Inc. remained
an NLRA carrier.*

The court saw a bright-line distinction—*“the complete
dependence of FedEx [Express’] trucking services on its air
freight services,” yet “superficial similarities” in the nature
of the services provided by UPS and FedEx Express.” The
court ruled that “Fed Ex [Express’] trucking services, unlike
UPS, do principally serve FedEx’s air delivery services ...
they are part and parcel of the air delivery system. Every
truck carries packages that are in interstate commerce by
air. Because UPS has not even approached a showing of
similar dependence on its affiliated RLA carrier, we cannot
disturb the NLRB’s conclusion that it maintains jurisdiction
over UPS as it has for the last 47 years.”*

UPS’ Turnabout

It is a basic premise of economics that competitors
prefer to limit the areas of competition. Labor costs are
significant in the transportation industry, and the entity
with lower labor costs (often enjoyed by a nonunionized
or largely nonunionized entity) can have a meaningful
competitive advantage. FedEx Express’ 100,000 ground-
service employees do not belong to a union, whereas UPS’
238,000 ground-service employees are represented by the
Teamsters Union. Understandably, having failed to place
its Teamsters-represented ground-service employees under
RLA jurisdiction (under which UPS might have been able
to oust the union), UPS would prefer to see FedEx Express’
ground-service employees subject to NLRA jurisdiction (so
that the Teamsters might organize FedEx Express’ employ-
ees and, perhaps, level the labor-cost playing field).

As for the Teamsters, non-union FedEx Express presents
an obstacle in the Teamsters’ contract bargaining with UPS:
higher UPS labor costs can translate into lost business and/
or reduced profits that threaten job security and invite em-
ployer demands for labor to give back something in order
for UPS to be more competitive with FedEx Express.

The Teamsters Union sees having FedEx Express’ ground-
service employees under NLRA jurisdiction as something
that would enable the union to organize those workers at
a lower cost and with a better likelihood of success. The
Teamsters Union is especially desperate for new members,
because the union is in distress as a result of a complete
and bitter defeat of its attempt to organize the workers at
Overnite Transportation, a company that is now owned by
UPS and remains nonunionized.” Indeed, the Teamsters
Union has not organized employees of a major trucking
company since the trucking industry was deregulated in
1980. Moreover, the union has lost 500,000 members em-
ployed by trucking companies since deregulation.
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In addition, the Teamsters Union’s finances are rocky
and it continues to operate under court supervision because
of past involvement with organized crime. UPS—with its
238,000 drivers represented by the Teamsters—constitutes
the Teamsters’ largest membership base. Whereas all of the
top-10 trucking companies were represented by the union
in 1980, today, among the top 10 companies, the Team-
sters Union represents only UPS workers and the approxi-
mately 35,000 workers who are employed by the newly
merged Yellow-Roadway.? For these reasons, lobbyists for
UPS and the Teamsters Union are supporting a legislative
provision—and one currently is before Congress (as dis-
cussed below)—that could bring FedEx Express’ ground-
service employees under the ambit of the RLA. Supporting
the Teamsters Union also allows UPS to have good labor
relations.”

The Times They Are A-Changin’

Even though the NMB has repeatedly ruled in favor of
RLA jurisdiction for FedEx Express’ ground-service employ-
ees because RLA coverage extends to virtually all employ-
ees engaged in performing a service for the carrier so that
the carrier may transport passengers or freight, significant
changes have occurred that could alter the status quo. And
despite court rulings that cited the Chevron and Bayside
deference, which suggest that courts are likely to validate
those NMB decisions if they are challenged by UPS or the
Teamsters, FedEx Express could still face a decision that
would place its ground-service crews under the jurisdiction
of the NLRA.

However, it is important to recall that the NMB found
that most of the work done by FedEx Express ground-
service employees referred to in UAW’s petition is tradi-
tionally the kind of work done by employees in the airline
industry. In addition, in the past, the NLRB has paid at-
tention to material change in a carrier's operations, and
the NMB could express a similar concern in the future.®
Indeed, in 1995, the NMB made the following observations
about FedEx Express:

After the trucking industry was deregulated in 1980,
FedEx began moving away from its single Memphis
hub. As FedEx expanded, it incorporated a “bypass
and bleed off” (BABO) concept. The “bypass” con-
cept involved sorting freight at the origin ramp by
destination rather than sorting the freight in Mem-
phis. Using the bypass concept, freight could move
through Memphis without sorting. The “bleed off”
concept allowed freight to be moved by air or ground
transportation without going through Memphis. ...

FedEx began acquiring tractor-trailers in 1978 when
it began using Boeing 727s. FedEx operates trucks
called “containerized transport vehicles” (CTVs) de-
signed to carry the same freight containers that are
flown on its aircraft. ...

The decision to send a package by truck or by plane
is based on short-term load factors. ... For example,
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depending upon where space is available, a package
from Fort Lauderdale, Fla., destined for Philadelphia,
Pa., would probably go by aircraft through Memphis.
From Memphis it might go by aircraft ... to Newark. If
the package goes to Newark, it is then driven to Phil-
adelphia. If that package were traveling from Atlanta
to Philadelphia ... it could be flown directly from At-
lanta to Newark and driven to Philadelphia. ...

Using the Newark hub as an example, approximately
50 percent of [packages destined for cities radiating
from Newark] moves exclusively by ground through
Newark. ...

If a package were scheduled to travel by air, but was
delayed and would miss on-time delivery anyway, it
might be sent by truck. ... Trucks and planes are used
interchangeably.*!

Clearly, FedEx Express has been increasing its use of
trucks, and its business plan has been revised from the one
that was developed when the company began operations
in 1973. As the Commission on the Future of Worker-Man-
agement Relations observed in 1994, “Today, due to the
complexities of corporate structuring and the combinations
of services provided, the line between a RLA-covered and
non-covered firm has become sometimes ambiguous. ...
The growth of intermodal transportation further compli-
cates the separation.”” Indeed, one could argue that FedEx
Express has experienced a material change in its opera-
tions since its start-up 37 years ago, and it no longer is a
company in which, in the NMB’s words, “virtually all of the
work performed by employees ... [is work that is] tradition-
ally performed by employees in the airline industry.”?

The “Express Carrier” Provision

FedEx Express would have a fallback position if there
were to be an attempt to have its expanding trucking op-
erations treated separately from its air operations. Section
1 of the RLA provides that “the term ‘carrier’ includes any
express company. ...”** The origin of the term “express
carrier” is the Interstate Commerce Act,”> which predates
the RLA and referred to such now defunct railroad-related
express companies as the Railway Express Agency (shut
down in 1975), the Adams Express (now a mutual fund
company), American Express (now a credit card and travel
services company), and Wells Fargo (now a banking and
real estate conglomerate).

When Congress amended the Interstate Commerce Act
with the passage of the Interstate Commerce Commission
Termination Act ICCTA) of 1995, the term “express car-
rier” was deleted.’” Susan Molinari (R-N.Y.), chair of the
House Subcommittee on Railroads, Pipelines, and Hazard-
ous Materials at the time, said the term was removed at the
suggestion of the Interstate Commerce Commission, which
assumed that the term no longer had any meaning. An
article in Traffic World quoted Rep. Molinari as follows:
“The assumption was true for ICC purposes. ... What no
one realized at the time is that the term does have meaning



for NMB purposes in determining who is and who is not
covered by the RLA.”* Conforming amendments to other
laws required that the “express carrier” provision also be
removed also from RLA § 1. Lobbyists for FedEx apparently
did not notice the deletion when it was done, because,
once the ICCTA was signed into law, they worked furiously
to have the term re-inserted into the statute, signaling to
the Teamsters Union and UPS that the term had value to
FedEx Express as a bar to union organizing of its ground-
service employees.

Indeed, Sen. Frank Lautenberg (D-N.J.) said on the Sen-
ate floor that restoring the term “would hurt attempts by
FedEx truck drivers to organize.” Rep. William Lipinski
(D-111), the senior Democrat on the subcommittee study-
ing railroads, stated that FedEx intended to use trucks to
deliver all packages within 400 miles of its regional hubs.
According to Lipinski, “FedEx is pushing this provision so
it will be prepared in the future to meets its corporate goal,
to remain union free.”*

Rep. Jim Oberstar (D-Minn.) asked why FedEx wanted
the “express carrier” provision restored, because the com-
pany was already covered under the RLA as an air car-
rier. As reported in an article in 7raffic World, Oberstar
wondered “if the company plans to change its operating
methods or plans to acquire new trucking subsidiaries that
would not be covered by the RLA.”" The same article stat-
ed that FedEx “declined to comment on the congressional
speculation,” and quoted a spokesperson, who said, “It’s
confusing to the issue. The issue at hand is that Congress
made an inadvertent technical error that needs to be cor-
rected.”

In October 1996, Congress re-inserted the term “express
carrier” after Sen. Ted Kennedy (D-Mass.) led a three-day
filibuster against it in the Senate.” FedEx Express never
explained why it considered the “express carrier” provi-
sion so important. However, organized labor saw FedEx
Express’ position as a belt-and-suspenders approach to
preventing the company’s ground-service employees from
unionizing.

Cannon on the Left, Cannon on the Right

In recent years, the Teamsters Union, in collaboration
with UPS, has launched a full-scale attack on RLA juris-
diction over FedEx Express’ ground-service employees. In
June 2007, the Democratically controlled House Transpor-
tation and Infrastructure Committee approved a transpor-
tation funding bill that included an amendment authored
by Oberstar that would strip RLA coverage from FedEx
Express ground-service employees (but the amendment
did not survive). The amendment would have limited RLA
coverage to pilots and aircraft mechanics who are certified
by the FAA and specified that ground-service employees,
such as package sorters and truck drivers, are subject to
the NLRA.®

A similar attempt is contained in H.R. 915, which was
passed by the House in this session of Congress. The Senate
version of FAA reauthorization is stalled and not expected
to reach the Senate floor until early 2010, according to the
Nov. 24, 2009, edition of Aviation News Today, accessible

at www.aviationnews.net. FedEx, understandably, is lob-
bying furiously against the provision for several reasons:*

e Under the RLA, to get the right to hold an election, a
union must obtain authorization cards from 35 percent
of eligible employees, by craft and systemwide, and re-
ceive 50 percent plus one vote of all union-eligible vot-
ers (not just those voting) systemwide to become certi-
fied as the bargaining representative. The systemwide
threshold is problematic for a union seeking to repre-
sent workers dispersed over a nationwide grid.®

e Under the NLRA, by contrast, to become certified, a
union may organize workers on a facility-by-facility ba-
sis (rather than systemwide), and the union needs to
receive only a majority of the votes of those actually
voting at each facility.

e If FedEx Express’ ground-service employees were to be
put under the jurisdiction of the NLRA, the Teamsters
Union would be able to organize FedEx Express’ em-
ployees facility-by-facility as a way to pressure FedEx
Express into signing a systemwide agreement with the
union, and this would wreak havoc within the com-
pany’s system.

In addition, FedEx views the RLA as a statute that offers
greater limitations against work stoppages than the NLRA
does.

e Under the RLA, disputes over contract interpretation
(so-called minor disputes) must be submitted to binding
arbitration, but the NLRA, where localized strikes over
grievances involving contract interpretation can and do
occur, does not include this requirement. A localized
strike could seriously impair or shut down FedEx Ex-
press’ nationwide network—much the same as a severe
storm at a single airport ripples through the operation of
a scheduled passenger airline.

e Disputes over wages, benefits, and work rules (so-called
major disputes) must progress through a lengthy me-
diation process before a strike may commence. Under
the RLA, the term of collective bargaining agreements
is not of a fixed duration; thus, contracts do not expire
and remain in force until they are changed. Moreover,
only the NMB, which controls the schedule of negotia-
tions, may release the parties from mediation. By con-
trast, contracts negotiated by employees covered by the
NLRA may reach an impasse, and workers may strike
upon expiration of a contract.

e In addition, although neither statute provides for con-
gressional intervention in strikes, there is a history of
Congress’ imposition of settlements on industries that
are governed by the RLA, although such intervention
has been more frequent in the case of the rail industry
than the airline industry. In the railroad industry, for
example, since World War II, fewer than 30 workdays
have been lost to national strikes. Although Congress
has declined to become involved in airline strikes over
the past few decades, the threat of congressional inter-
vention is a potent deterrent against strikes.
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It is not surprising, then, that FedEx Express desperately
wants its nonunionized ground-service employees to re-
main under the ambit of the Railway Labor Act. RLA regula-
tions make it more difficult for employees to organize and
more difficult for a union to call a strike. In addition, even
though the RLA doesn’t provide for it, the threat of con-
gressional intervention in a labor dispute often creates an
incentive to settle disputes between management and labor
voluntarily. As Fred Smith, the founder and chairman of
FedEx, told a Senate subcommittee on July 19, 2007, “The
correct resolution of this matter in the public interest would
be for UPS to be put under the Railway Labor Act.”* TFL

Frank N. Wilner is an economist and director of public re-
lations for the United Transportation Union. He is author
of five books, including Understanding the Railway Labor
Act and Railroad Mergers: History, Analysis, Insight. Wilner
earned undergraduate and graduate degrees in economics
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it easier for health plans and insurers to implement the
provisions of this act.

Impact of the New Laws on Employers

GINA, the HITECH Act, Michelle’s Law, and the Mental
Health Parity and Addiction Equity Act made significant
changes to the laws governing group health plans. Em-
ployers who sponsor group health plans must review their
plans and governing policies and procedures and imple-
ment the necessary changes to ensure compliance. TFL
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