THE SECOND AMENDMENT TO THE U.S. CONSTITUTION READS AS FOLLOWS: “A WELL REGULATED MILITIA, BEING
NECESSARY TO THE SECURITY OF A FREE STATE, THE RIGHT OF THE PEOPLE TO KEEP AND BEAR ARMS, SHALL NOT
BE INFRINGED.”' THE UNIQUE PHRASING OF THE AMENDMENT HAS CAUSED SIGNIFICANT CONFUSION AMONG THE
COURTS.> OVER THE YEARS, MANY COURTS HAVE ERRONEOUSLY CONCLUDED THAT THE JUSTIFICATION CLAUSE
(“A WELL REGULATED MILITIA, BEING NECESSARY TO THE SECURITY OF A FREE STATE”), LIMITS THE OPERATIVE
CLAUSE (“THE RIGHT OF THE PEOPLE TO KEEP AND BEAR ARMS, SHALL NOT BE INFRINGED.”).?

On June 26, 2008, the U.S. Supreme Court addressed
this issue directly in District of Columbia v. Heller by stat-
ing that the justification clause does not limit the opera-
tive clause as well as by striking down the District of Co-
lumbia’s law that severely restricted firearms on the theory
that the Second Amendment protects an individual right to
possess firearms unrelated to militia service.* Writing for
the majority, Justice Scalia wrote, “There seems to us no
doubt, on the basis of both text and history, that the Sec-
ond Amendment conferred an individual right to keep and
bear arms.” In his dissent, Justice Stevens agreed that the
Second Amendment protects an individual right, though
he disagreed on the decision to strike down the District of
Columbia’s prohibition on handguns.®

On Feb. 24, 2009, the Court released its opinion in Unit-
ed States v. Hayes, in which the Court upheld the federal
Gun Control Act of 19687 and its 1996 amendment,® which
criminalizes the possession of firearms by persons previ-
ously convicted of misdemeanor domestic violence offens-
es.” Although Hayes clearly touched on a Second Amend-
ment issue, neither the majority opinion nor the dissenting
opinions mention the amendment or the Heller ruling. In
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Heller, the Court noted that its holding should not “cast
doubt” upon laws prohibiting convicted felons from pos-
sessing firearms, but the majority opinion was silent on the
issue of whether the federal government could lawfully
prohibit the possession of firearms by persons convicted of
misdemeanor domestic violence offenses.

The first part of this essay offers a brief examination
of early attempts at incorporating the Second Amendment
against the states.’” The second part addresses the confu-
sion caused by the Supreme Court’s 1939 decision in Unit-
ed States v. Miller. This discussion is followed by a review
of the Court’s opinions in Heller and Hayes. The next part
argues that the Hayes decision cannot be squared with the
individual right to keep and bear arms enunciated in Hel-
ler. Finally, the essay concludes with a discussion of the
uncertainty of Second Amendment rights in light of the
federal restrictions that were upheld in Hayes.

Early Attempts to Incorporate the Second Amendment

The incorporation of the Second Amendment against the
states remains a difficult question. The Heller ruling pur-
portedly upheld an individual right to keep and bear arms



(including handguns), but the decision said little about in-
corporation.' It is true that earlier Supreme Court decisions
have refused to incorporate the amendment,'? but early
decisions of the Court have also refused to incorporate the
other amendments, many of which are now incorporated
against the states.” After the Heller decision, the issue of
incorporation has been slowly working its way through the
federal courts.*

Early Supreme Court decisions plainly held that the Sec-
ond Amendment was not incorporated through the Due
Process Clause of the Fourteenth Amendment against the
states. In a case heard in 1876, United States v. Cruikshank,
the Court held that the Second Amendment was only a
restraint on Congress and therefore individual states were
free to limit the right to keep and bear arms under their
police powers."

Ten years later, in Presser v. Illinois, the Court upheld
the conviction of Herman Presser, an unlicensed militia-
man who had marched through the streets of Chicago with
his company of about 400 men, armed with swords and
rifles.’® Again, the Court held that the Second Amendment
was a limitation only on the federal government, not on
the states; therefore, the Court held, the states were free
to regulate the right to keep and bear arms." In Miller v.
Texas, which was heard eight years after Presser, the Court
rejected another Second Amendment challenge, again
holding that the Second Amendment is not a restraint upon
the states.'® This interpretation still stands today."

These decisions are of questionable validity. In none of
these three cases did the Supreme Court undertake an analysis
of the Second Amendment under the modern incorporation
test, because it was not yet established. The modern incor-
poration test asks if the right is “fundamental to the Ameri-
can scheme of justice,”® or “necessary to an Anglo-American
regime of ordered liberty.”” The test looks to the purpose
behind the right,* the historical acceptance of the right,?® and
any trends related to state recognition of the right.**

In light of the historical evidence discussed in Heller, the
right to keep and bear arms clearly meets this incorporation
standard.” However, in Heller, the Court was able to avoid
the incorporation issue, because the suit challenged an act
of the District of Columbia, which is inherently limited by
the federal Constitution.?® Even though the issue of incorpo-
ration appears almost certain to present itself in the future,
the Court has not hinted how it would rule on such a case.

The Confusion Caused by United States v. Miller

The Supreme Court handed down the only decision
made in the 20th century involving the Second Amend-
ment in United States v. Miller, which was heard in 1939.7
In Miller, the Court upheld a federal law prohibiting the in-
terstate transport of unregistered short-barreled weapons.?
Two defendants had been charged with transporting un-
registered sawed-off shotguns across state lines.? In regard
to the Second Amendment, the Court wrote the following:

In the absence of any evidence tending to show that
possession or use of a “shotgun having a barrel of
less than eighteen inches in length” at this time has

some reasonable relationship to the preservation or
efficiency of a well regulated militia, we cannot say
that the Second Amendment guarantees the right to
keep and bear such an instrument. Certainly it is not
within judicial notice that this weapon is any part of
the ordinary military equipment or that its use could
contribute to the common defense.*

Even though this dictum offers little substance, Miller
is frequently cited in support of both the collective right
and the individual right to keep and bear arms under the
Second Amendment.®’ In fact, the Court adopted neither
view explicitly.*

Miller is an odd case for advocates of gun control to
champion for two reasons.” First, the government’s brief
argued that the Second Amendment refers to “the militia,
a protective force of government; to the collective body
and not individual rights.”* Second, the Court heard Miller
without any participation from the opposing side.*> Thus,
even though the government argued in favor of the theory
of collective rights without opposition, the Court neverthe-
less decided against adopting the government’s interpreta-
tion of collective rights. Regardless of what Miller may have
meant in 1939, today it stands merely for the proposition
that the right to keep and bear arms under the Second
Amendment extends “only to certain types of weapons.”

It would be 68 years after the Miller decision before the
Court would hear another Second Amendment challenge—
this was the case of District of Columbia v. Heller heard
in 2008. Shortly after the Heller ruling, the Court decided
to hear another case involving federal restrictions on the
right of individuals to possess firearms: the case of United
States v. Hayes. As discussed below, the decisions made in
these two cases are incongruous and only compound the
perplexity of Second Amendment doctrine.

District of Columbia v. Heller

In Heller, the Supreme Court struck down the District of
Columbia’s ban on the possession of handguns and other
firearms. The decision represented the Court’s first attempt
to address the scope of the right to keep and bear arms
under the Second Amendment. The Court unanimously
agreed that the Second Amendment conferred an individ-
ual right to keep and bear arms, but only five justices held
that this individual right encompasses a right to keep arms
at home for self-defense.

While the District of Columbia’s law did not expressly
prohibit the possession of handguns, it prohibited both the
registration of handguns and the possession of unregistered
firearms.?” The district’s law also required that any lawful
arms be kept unloaded and dissembled or kept under a
protective device such as a trigger lock. Thus, the firearm
law amounted to a de facto ban on handguns.?®

The facts in Heller are not particularly interesting. Dick
Heller, a police officer in the District of Columbia, had a
license to carry a handgun for his job, but his application
to register a handgun for self-protection in his home was
denied. Heller filed suit in federal district court challenging
the district’s gun laws on Second Amendment grounds. The
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district court rejected the challenge and Heller appealed.”
On appeal, the D.C. Circuit reversed the district court’s rul-
ing and held that the Second Amendment confers an in-
dividual right to possess firearms and, thus, the District of
Columbia’s gun laws infringed on that right.®* In a 5-4 deci-
sion, the Supreme Court affirmed the decision.

Justice Scalia, in writing for the majority, first addressed
the unique two-clause structure of the Second Amend-
ment.” He noted that the clause relating to militia merely
announces the purpose behind the Second Amendment and
therefore does not limit the right to keep and bear arms.
Moreover, the majority found that the Second Amendment
protects the limited possession of weapons in “common
use,” thus distinguishing the case from Miller, which in-
volved a weapon that was not in common use (a sawed-off
shotgun).* The Court noted that handguns are “the most
popular weapon chosen by Americans for self-defense in
the home,” and found, therefore, that the District of Colum-
bia’s de facto ban on their use was unconstitutional.®?

Without doubt, Justice Scalia’s majority opinion in Heller
tremendously aids our textual and historical understand-
ing of the Second Amendment. The problem is that Heller
simply presumes that the prohibition on the right to keep
and bear arms by convicted felons is lawful, but the opin-
ion does not explain why. Despite its thorough historical
analysis, Heller leaves many questions about the right to
keep and bear arms unanswered.

The most interesting aspect of the Heller decision is its
failure to address the scope of the right of “the people” to
possess firearms under the Second Amendment.* Although
the majority opinion appears to limit the right to keep and
bear arms to “law-abiding, responsible citizens,”® the dis-
sent observes that there is no such limitation on the rights
of the people under the First and Fourth Amendments.*
Certainly, ex-convicts (felonious or otherwise) and irre-
sponsible citizens do not permanently forfeit their right to
be free from unreasonable searches and seizures or their
freedom of speech. Yet, the majority opinion in Heller cav-
alierly dismisses these individuals’ chances of gun owner-
ship under the Second Amendment with a single sentence,
which the author has dubbed “Heller’s asterisk™:

Although we do not undertake an exhaustive his-
torical analysis today of the full scope of the Second
Amendment, nothing in our opinion should be taken
to cast doubt on longstanding prohibitions on the
possession of firearms by felons and the mentally ill,
or laws forbidding the carrying of firearms in sensi-
tive places such as schools and government build-
ings, or laws imposing conditions and qualifications
on the commercial sale of arms.*

Heller’s list of exceptions to Second Amendment rights
has provided lower courts with an easy way out when
they are presented with constitutional challenges to crimi-
nal convictions for possession of a firearm by felons, the
mentally ill, or spousal abusers.® Perhaps there are good
reasons for denying certain persons their rights under the
Second Amendment, but those reasons ought to be more
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detailed than what appears in one sentence.

Moreover, much of the case law upholding federal laws
criminalizing the possession of firearms by felons is based
on the very constitutional theory that Heller abandoned:
the collective rights theory. In United States v. Haney, for
example, the U.S. Court of Appeals for the Tenth Circuit
was presented with a defendant who challenged the consti-
tutionality of his conviction for the possession of machine
guns.” The defendant claimed that the statute under which
he had been convicted violated the Commerce Clause and
the Second Amendment. The Tenth Circuit, citing Miller,
upheld the federal statute and noted that the federal statute
“does not violate the Second Amendment unless it impairs
the state’s ability to maintain a well-regulated militia.”’
Many other circuit courts have held similarly.>

Ironically, the presumptively lawful “longstanding pro-
hibitions on the possession of firearms by felons” men-
tioned by Heller were themselves based on the very con-
stitutional arguments that the Heller majority purportedly
dismissed—namely, that the right to keep and bear arms
under the Second Amendment is necessarily connected to
service in the militia. Yet Heller does not answer why these
“longstanding prohibitions,” which were based on the col-
lective rights theory eschewed in Heller, remain valid. If
Heller remains the law, then cases based on a collective
rights theory of the Second Amendment certainly merit re-
examination.

United States v. Hayes

Even though Heller's brief presence in summary deci-
sions denying felons relief from convictions of possession
of firearms is notable, it is the absence of Heller in other
decisions that may be more unusual. In its recent decision
in United States v. Hayes,> the U.S. Supreme Court upheld
a federal law that prohibits the possession of firearms by
persons previously convicted of misdemeanor domestic
violence offenses.*

What is strange is that neither the majority opinion nor
the dissent saw fit to mention the Heller decision or the
Second Amendment. Whereas the Heller ruling noted the
aforementioned and presumptively lawful “longstanding
prohibitions on the possession of firearms by felons,”
the majority opinion in Heller did not discuss the issue of
whether the federal government could prohibit the pos-
session of firearms by persons convicted of misdemeanor
domestic violence.*

Despite the recency of the Hayes decision, some are
already criticizing the opinion for its broad interpretation
of a federal criminal statute that clearly infringes on the
right enunciated in Heller—all without a single mention
of the Second Amendment or the Heller decision.”” Even
those who praised the Hayes decision found it odd that
it contained no mention of Heller or the Second Amend-
ment.” Still, the Court’s opinion in Hayes raises a troubling
issue: Can the government criminalize the otherwise lawful
possession of a firearm by a person convicted of even the
most minor misdemeanor?” The answer to this question
must include a discussion of the right of the people under
the Second Amendment.



The Uncertainty of Second Amendment Rights

Concern about the Hayes decision has already begun
to be raised.® Granted, there may be some relation be-
tween firearms and domestic violence, as Justice Breyer
noted in his dissenting opinion in Heller, but firearms are
involved in any number of crimes ranging from suicide to
drug sales.® The forfeiture of a fundamental right protected
under the Constitution cannot be based on the presump-
tion that a person is permanently unfit to possess a firearm
because that person was convicted of a crime that often
involves some type of firearm.

Persons involved in certain crimes may be forever pro-
hibited from possessing firearms if they were convicted
of a crime punishable by more than one year in prison.%
This distinction is important, however, because it does
not matter what sentence the person ultimately received.
The simple fact that the person could have received more
than a one-year sentence is enough for the federal gov-
ernment to prohibit any future firearm possession by that
person.®

After Heller, many defendants convicted of possession of
a firearm by a felon pursuant to 18 U.S.C. § 922 (g)(1) ar-
gued that the statute runs afoul of the Second Amendment.*
These arguments were simply answered with Heller's aster-
isk and summarily dismissed. Still, given the Heller opinion’s
reading of the Second Amendment, one wonders whether
Congress really has the power to punish the purely intrastate
possession of a handgun by a convicted felon.%

As regrettable as these fleeting decisions are, they are at
least partially consistent with historical and judicial prec-
edent. However, the same cannot be said for denying
firearms to persons convicted of misdemeanor offenses.
Although some concern was raised in the amicus briefs
in Hayes,® the Court upheld the federal statute prohibit-
ing the possession of firearm by a defendant convicted of
misdemeanor domestic violence. In doing so, the Court
eroded the distinction between felonies and misdemean-
ors, despite the lack of tradition in American or English
law of “depriving misdemeanants of civil rights or barring
misdemeanants from gun possession.” Surely, a person
could not lose their rights under the Second Amendment
for merely jaywalking or littering (as one amicus brief sug-
gested), but, after Hayes, such a ramification is not un-
imaginable.

Another problem is that the government has interpreted
the domestic violence statute (18 U.S.C. § 922(g)(9)) to ap-
ply retroactively.®® Thus, a person who pleads guilty to a
misdemeanor domestic violence offense also unwittingly
waives his or her fundamental right under the Second
Amendment. Such a result cannot be squared with the fact
that a waiver of a fundamental right must be made both
knowingly and voluntarily.®

Restrictions on the possession of firearms are not just
limited to individuals who have been convicted of a crime.
For example, the federal Adam Walsh Act imposes a con-
dition for release on bail that the accused “refrain from
possessing a firearm.””® This is true even when the alleged
offense, such as the passive receipt of child pornography,
lacks any connection to firearms. At least one district court

has found this condition to be unconstitutional,”" but it is
nevertheless demonstrative of Congress’ efforts to limit the
right to possess a firearm to persons other than felons and
the mentally ill.

Conclusion
By itself, the Heller decision is of little use for persons
living outside of the District of Columbia who wish to pos-
sess handguns in their homes lawfully for self-defense pur-
poses, because the Second Amendment currently has no
effect against the states. The Supreme Court has the ex-
traordinary power to incorporate the Second Amendment
and thereby extend the fundamental right of individuals to
keep and bear arms to all the states. When the proper case
presents itself, the Court should exercise this authority.

Moreover, federal courts should not be so quick to
dismiss the right to keep and bear arms. If Heller does
proclaim the right of an individual to possess a firearm in
his or her home for the purpose of self-defense, then the
courts ought to exercise caution and care when treading on
this right. Certainly, a one-sentence dismissal of any fun-
damental right cannot comport with our system of justice.
Even though we may agree that rights under the Second
Amendment are not unlimited, those limits ought to be
based on something more than the now-discredited theory
of a collective right to keep and bear arms. As with all our
constitutional rights, it will take time for the judiciary to
develop protections and limits on these rights.

However, the rights contained in the Second Amend-
ment cannot allow for individuals to lose their right to pos-
sess a firearm permanently on the sole grounds that they, as
Professor Doug Berman wrote in his mock Hayes dissent,
“may have long ago pled guilty to a misdemeanor that the
state now says makes him too dangerous to retain his con-
stitutional right to personal self-defense in the home.””?

However, if Hayes is any indication of how the Supreme
Court intends to address our Second Amendment rights,
it is difficult to fathom the limits of federal regulation of
firearms. The government will argue that a convistion for
domestic violence demonstrates a defendant’s propensity
for violence, yet the prohibition on firearm possession by
felons is not limited to those convicted of violent felonies.
Persons who plead guilty to misdemeanor crimes of vio-
lence against strangers do not lose their right to keep and
bear arms. If the government can indeed permanently pro-
hibit the possession of firearms by persons previously con-
victed of domestic violence, then the pos-

session of firearms by all misdemeanants
is in jeopardy. That should worry us all.
TFL
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