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Not since the election of Barack Obama as the 
44th President of the United States of America 
has the creative community had such a sig-

nificant stake in the selection of a political leader, as 
it does in the appointment of the first ever intellec-
tual property enforcement coordinator (IPEC), which 
was previously and affectionately referred to as the 
“IP czar.”

Preview
The IPEC is a by-product of the Prioritiz-

ing Resources and Organization for Intellec-
tual Property Act (Pub. L. 110-403, the PRO-IP 
Act), which President George W. Bush signed 
into law on Oct. 13, 2008.1 The PRO-IP Act 
was enacted in order to “enhance remedies 
for violations of intellectual property laws” 
and to allow rights holders to enforce their 
intellectual property rights more aggressively. 
The act strengthens efforts to enforce rights to 

intellectual property by (1) increasing penalties for pi-
racy, counterfeiting, and other forms of infringement; 
(2) providing resources allocated to the Department of 
Justice (DOJ) and the Federal Bureau of Investigation 
(FBI) to enable these agencies to coordinate federal 
and state antipiracy task forces; and (3) encouraging 
cooperation with other countries in the fight against 

international infringement of IP rights.
The PRO-IP Act is a very broad and 
far-reaching piece of legislation in 
that it incorporates several existing 

statutes and involves a variety of long-
standing governmental bodies. In 
summary, the PRO-IP Act—

amends federal copyright •	
law to provide that copyright 
registration requirements apply 
to civil (not criminal) infringe-
ment actions and to provide a 
safe harbor for copyright regis-
trations that contain inaccurate 
information; 

amends the Trademark Act •	
to revise treble damages provi-

sions and double statutory damages 
in counterfeiting cases; to prohibit the trans-

shipment and exportation of goods bearing infring-

ing marks; and to prohibit the importation (current 
law), transshipment, or exportation of copies or 
phonorecords without the authority of the copyright 
owner; 
amends the Computer Crime Enforcement Act to •	
require the DOJ’s Office of Justice Programs to 
make grants for training, prevention, enforcement, 
and prosecution of crimes involving the theft of in-
tellectual property and infringement of IP rights; 
requires the FBI to create an operational unit to •	
work with the DOJ’s Computer Crime and Intellec-
tual Property section on the investigation and co-
ordination of complex intellectual property crimes 
and to implement a comprehensive program to 
deal with intellectual property crimes; and 
directs the U.S. attorney general to create a task •	
force to develop and implement a comprehensive 
plan to investigate and prosecute international or-
ganized crime syndicates engaging in crimes re-
lating to intellectual property theft and, subject to 
appropriations, to deploy five additional IPECs in 
foreign countries.

The PRO-IP Act also directs the President to ap-
point an intellectual property enforcement coordina-
tor, who will—

chair the Interagency Intellectual Property Enforce-•	
ment Advisory Committee established by the act; 
and 
coordinate the development and assist in the imple-•	
mentation of the Joint Strategic Plan against coun-
terfeiting and piracy created by the interagency ad-
visory committee.2

The IPEC will replace the National Intellectual 
Property Law Enforcement Coordination Council, a 
group co-chaired by the director of the U.S. Patent 
and Trademark Office that was responsible for co-
ordinating U.S. domestic and international intellec-
tual property enforcement activities. The new IPEC 
position is more comprehensive and will potentially 
yield greater influence. As a member of the executive 
branch, the IPEC will report directly to the President 
and Congress, which presumably will give the IPEC 
greater visibility on Capitol Hill and direct access to 
the President and eliminate the constraints of being 
associated with a particular agency or department.
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One of the IPEC’s primary duties is to act as chair 
of the Interagency Intellectual Property Enforcement 
Advisory Committee, which will consist of several of-
ficials from the Office of Management and Budget, 
Department of Justice, U.S. Patent and Trademark 
Office, Office of the U.S. Trade Representative, U.S. 
Copyright Office, Department of Homeland Security, 
and Department of Health and Human Services. The 
Joint Strategic Plan that the IPEC is responsible for 
developing and implementing will establish domestic 
and international programs designed to enforce the 
rights of intellectual property holders and to combat 
piracy and counterfeiting worldwide.

Rep. John Conyers (D-Mich.) introduced the origi-
nal bill (H.R. 4279) in the U.S. House of Representa-
tives on Dec. 5, 2007, and the House passed it on May 
8, 2008. The Senate unanimously approved a revised 
version of the bill (S. 3325), which was sponsored 
by Sen. Patrick Leahy (D-Vt.), on Sept. 26, 2008 (two 
days later, the House passed the revisions by an over-
whelming majority of 381-41),3 but only after the dele-
tion of the more controversial provisions and a long 
vigorous debate (not among senators and representa-
tives in the halls of Congress but between entertain-
ment companies and consumer advocate groups on 
the Internet and throughout the blogosphere). 

Cast and Synopsis
The cast of characters on both sides of the debate 

reads like a Hollywood “Who’s Who.” Proponents of 
the bill were primarily the providers of the content 
at issue: major music, entertainment, and business 
organizations, including the Recording Industry As-
sociation of America, Motion Picture Association of 
America, U.S. Chamber of Commerce, National Asso-
ciation of Manufacturers, labor unions, AFL-CIO, and 
American Federation of Musicians.

Supporters of the bill claim that strict enforcement 
of intellectual property rights is critical to the enrich-
ment of American culture and to the development of 
the U.S. economy. The music industry in particular 
has a solid case on the economic impact of a weak 
enforcement policy. According to Rolling Stone, 4

In 2000, U.S. consumers bought 785.1 million al-•	
bums; in 2006, that number decreased to 588.2 mil-
lion (a figure that includes both compact disks and 
downloaded record albums according to Nielsen 
SoundScan). 
In 2000, the 10 top-selling record albums in the •	
United States sold a combined 60 million copies; in 
2006, the top 10 sold just 25 million copies. 
Since 2000, more than 5,000 recording company •	
employees have been laid off. 
Since 2003, about 2,700 record stores have closed •	
across the country.
In 2006, the 89-store Tower Records chain, which •	
represented 2.5 percent of overall retail sales, went 
out of business, and Musicland, which operated 

more than 800 stores under the Sam Goody brand, 
among others, filed for bankruptcy. 

Opposition to the bill came from academics and 
public interest groups, including the American Asso-
ciation of Law Libraries, American Library Association, 
Consumer Federation of America, Consumers Union, 
Digital Future Coalition, Electronic Frontier Founda-
tion, Essential Action, IP Justice, Knowledge Ecolo-
gy International, Medical Library Association, Public 
Knowledge, and Special Libraries Association. Oppo-
nents feared that the legislation imposed unfair pen-
alties on noninfringing third parties and allowed the 
federal government to pursue enforcement on behalf 
of private holders of rights. As a result of opponents’ 
efforts, some of the more controversial provisions of 
the bill were omitted prior to its submission to the 
President for signature. The provisions that were omit-
ted included the following:

the increase in damages awarded for file sharing •	
from a per album to a per song basis;
the creation of an entire intellectual property en-•	
forcement agency (effectively another level of fed-
eral bureaucracy); and
the power of the attorney general to file civil law-•	
suits for copyright infringement on behalf of individ-
ual owners (which the DOJ vehemently opposed).

The clause that gave the attorney general the pow-
er to initiate civil suits received the loudest objections. 
The Recording Industry Association of America, for 
example, has sued more than 30,000 individuals for 
infringement. The association suffers no apparent ob-
stacles to enforcing the rights of its members; how-
ever, under this provision, the attorney general would 
have the authority to sue infringers on behalf of the as-
sociation. Thus, in effect, the DOJ would have served 
as “pro bono lawyers for private copyright holders 
regardless of their resources”; the DOJ participated in 
the successful challenge to remove this provision.

Act 1, Scene 1
Once the bill became law and the interested parties 

returned to their respective corners, the next question 
became, “Who will be appointed as the IP czar?” An-
swers to that question began circulating almost imme-
diately. Critics opposed to the PRO-IP legislation were 
concerned that the law serves only the interest of major 
media, music, and entertainment companies and that 
the cabinet-level appointee would be a mere figure-
head put in place to project the image of a supportive 
and proactive initiative to protect intellectual property. 
The fact that major media companies not only backed 
but also enthusiastically lobbied for the bill provided 
one indication that the very first IP czar might be con-
tent-friendly. The other indication came in April 2009, 
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when Sen. Leahy presented a list of potential candi-
dates, which was published in the National Journal.5 
The list consisted of nine names—half of them attor-
neys, administrators, staffers, and executives who have 
either lobbied for or have direct ties to the music and 
entertainment industry. The following list provides a 
brief description of five of those candidates:

Michele Ballantyne—senior vice president for fed-•	
eral government and industry relations at the Re-
cording Industry Association of America; former 
general counsel for Sen. Tom Daschle (D-S.D.); 
former special assistant to President Clinton, and 
special counselor John Podesta, White House chief 
of staff, from 1999 to 2001;
Alec French—vice president for government rela-•	
tions at NBC Universal; former minority counsel for 
the House Subcommittee on Courts, the Internet, and 
Intellectual Property, serving under Rep. Howard 
Berman (D-Calif.); and former legislative counsel and 
director of congressional relations for the Interactive 
Digital Software Association from 1997 to 2000;
Neil MacBride—associate deputy attorney general; •	
former vice president of antipiracy and general 
counsel to the Business Software Alliance; and for-
mer aide to Vice President Joe Biden;
Hal Ponder—director of government relations for •	
the American Federation of Musicians; and 
Shira Perlmutter—executive vice president for glob-•	
al legal policy at the International Federation of the 
Phonographic Industry6 and former vice president 
and associate general counsel for intellectual prop-
erty policy at Time Warner.

Many of the names on this short list are active Wash-
ington lobbyists, which does not bode well for the pub-
lic interest and consumers’ rights organizations interest-
ed in new business models or the advent of technology 
and innovation. Although there may be an issue as to 
whether the list of candidates for the IP czar position 

can withstand the White House ethics and lobbyist 
stress test, at an event sponsored by the Motion Pic-
ture Association of America, Vice President Joe Biden 
explained to a group of entertainment executives that 
the Obama administration understands the needs of the 
film industry and promised to appoint “the right per-
son” to serve as IP czar.7 To be continued. TFL
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