
It has been more than 30 years since the Employee Retire-
ment Income Security Act of 1974 (ERISA) was enacted by 
Congress. During this period of time, courts have interpreted 
and clarified (in some instances) the scope and application 
of the act and the remedies it affords. In 2008 alone, the U.S. 
Supreme Court decided two cases that may have far-reach-
ing implications on ERISA litigation. It is impossible for one 
article to provide an analysis of all the potential issues that 
can arise in an ERISA-governed matter. Rather, this article is 
intended to provide non-ERISA practitioners with the nuts 
and bolts of ERISA litigation so that they are better prepared 
to identify ERISA-governed claims and to comply with the 
basic statutory and procedural requirements under ERISA.

Plans Covered by ERISA
ERISA was enacted to regulate “employee welfare bene-

fit plans” established by employers to provide certain ben-
efits to employees.1 An employee welfare benefit plan is 
defined under ERISA as “any plan, fund, or program which 
was heretofore or is hereafter established or maintained by 
an employer or by an employee organization, or by both, 
to the extent that such plan, fund, or program was estab-
lished or is maintained for the purpose of providing for its 
participants or their beneficiary … benefits.”2 Two elements 
of this definition require explanation and discussion.

First, a plan, fund, or program must be “established or main-

tained by an employer.” Recently, the Fifth Circuit explained 
that an employer has not established or maintained a plan by 
merely “purchas[ing] insurance for its employees … with no 
further involvement with the collection of premiums, admin-
istration of the policy, or submission of claims.”3 Second, the 
plan, fund, or program must provide benefits to “participants 
or their beneficiary(ies).” A participant is defined as “any em-
ployee or former employee of an employer, or any member 
or former member of an employee organization, who is or 
may become eligible to receive a benefit … or whose benefi-
ciaries may be eligible to receive any such benefit.”4 Thus, by 
definition, a participant in an employee welfare benefit plan 
is an employee or former employee defined by ERISA as “any 
individual employed by an employer.”5 This begs the ques-
tion of whether a working owner can be a plan participant. 
The U.S. Supreme Court has held that “a working owner can 
wear two hats, as an employer and employee,” and as long as 
“the plan covers one or more employees other than the busi-
ness owner and his or her spouse, the working owner may 
participate on equal terms with other plan participants.”6

However, even if a plan initially qualifies as an employee 
welfare benefit plan, the statute exempts certain plans from 
the purview of ERISA. First, the act applies only to plans 
established and maintained by an employer or employee or-
ganization that is “engaged in commerce or in any industry 
or activity affecting commerce.”7 This requirement has been 
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interpreted broadly by courts. For example, the Ninth Circuit 
stated that “[w]hen Congress uses the term ‘activity affecting 
commerce,’ it is an expression of Congress’ intent to regulate 
‘within the full sweep of its constitutional authority.’”8 

In addition, the act exempts the following types of em-
ployee benefit plans: governmental plans,9 church plans,10 
plans maintained solely for the purpose of complying with 
workers’ compensation requirements, unemployment or dis-
ability laws,11 plans maintained outside the United States,12 
and excess benefits plans.13 These somewhat vague exemp-
tions have required judicial interpretation. For example, 
“governmental plan means a plan established or maintained 
for its employees by the [g]overnment of the United States, 
by the government of any [s]tate or political subdivision 
thereof, or by any agency or instrumentality of any of the 
foregoing.”14 The phrase, “by any agency or instrumentality 
of any of the foregoing,” is at the root of the confusion. In 
NLRB v. Natural Gas Utility Dist. of Hawkins County, Tenn.,15 
the Supreme Court, interpreting the meaning of a political 
subdivision under the National Labor Relations Act and the 
Labor Management Relations Act, stated that an entity is a 
political subdivision if (1) the entity was “created directly by 
the state, so as to constitute departments or administrative 
arms of the government” or (2) the entity is “administered 
by individuals who are responsible to public officials or the 
general electorate.”16 The Second Circuit, in Rose v. Long Is-
land R.R. Pension Plan, explained that the Supreme Court’s 
analysis in Natural Gas Utility was generally applicable in in-
terpreting ERISA’s governmental exemption “because ERISA, 
like the National Labor Relations Act, ‘represents an effort to 
strike an appropriate balance between the interests of em-
ployers and labor organizations.’”17,18 

ERISA’s Civil Enforcement Scheme 
ERISA’s civil enforcement scheme, 29 U.S.C. § 1132, is 

specific as to who may bring a civil action under ERISA and 
the types of claims that those persons can bring. The act al-
lows a “participant or beneficiary” to bring a civil action “to 
recover benefits due to him under the terms of the plan, to 
enforce his rights under the terms of the plan, or to clarify 
his rights to future benefits under the terms of the plan.”19 
The act also permits a “participant, beneficiary, or fiduciary” 
to bring a civil action “(A) to enjoin any act or practice which 
violates any provision of this subchapter or the terms of the 
plan, or (B) to obtain other appropriate equitable relief (i) 
to redress such violations or (ii) to enforce any provisions of 
this subchapter or the terms of the plan.”20

In addition, the act allows the secretary, a participant, 
a beneficiary, or a fiduciary to bring a civil action for “ap-
propriate relief” under 29 U.S.C. § 1109.21 In February 2008, 
the Supreme Court interpreted § 1132(a)(2) in the context 
of a claim for breach of fiduciary duty arising out of alleged 
losses to a 401(k) plan.22 The Court held that although the 
statute “does not provide a remedy for individual injury 
distinct from plan injuries, [it] does authorize recovery for 
fiduciary breaches that impair the value of plan assets in 
a participant’s individual account.”23 Prior to this decision, 
§ 1132(a)(2) was interpreted to provide remedies only for 
entire plans, not for individuals.24

ERISA’s Silent Procedural Characteristics: 
Exhaustion of Remedies
In order for a participant or beneficiary to bring an ac-

tion under 29 U.S.C. § 1132(a)(1)(B), that person must first 
exhaust administrative remedies under the plan. This im-
portant requirement is not expressly stated within ERISA’s 
enforcement scheme but, if it is not satisfied, a plaintiff’s 
case may be dismissed. The purpose of the exhaustion 
requirement is “‘to help reduce the number of frivolous 
lawsuits under ERISA; to promote the consistent treatment 
of claims for benefits; to provide a nonadversarial method 
of claims settlement; and to minimize the costs of claims 
settlement for all concerned.’”25 Although exhaustion of ad-
ministrative remedies is the general rule, courts have rec-
ognized exceptions in cases in which exhaustion would be 
futile or the remedy in the plan is inadequate.26

ERISA’s Silent Procedural Characteristics: Statute 
of Limitations
In addition to complying with the exhaustion require-

ment, a plaintiff must bring his or her ERISA action within 
the applicable statute of limitations. Determining whether 
a claim under ERISA is barred by the statute of limitations 
depends on the type of claim asserted. If a plaintiff brings a 
claim for breach of fiduciary duty, the act provides that the 
claim is time barred if brought after the earlier of

(1) six years after (A) the date of the last action which 
constituted a part of the breach or violation, or (B) in 
the case of an omission the latest date on which the 
fiduciary could have cured the breach or violation, 
or (2) three years after the earliest date on which 
the plaintiff had actual knowledge of the breach or 
violation.27

Alternatively, if a plaintiff brings a claim for benefits 
or equitable relief, ERISA is silent on the applicable 
statute of limitations. In order to determine the ap-
plicable statute of limitations, courts “look to the 
most appropriate state statute of limitations,” which 
requires courts to “be cognizant of and examine the 
underlying nature of the federal claim as well as the 
federal policies involved.”28 In doing so, courts often 
have found that, because a plaintiff’s alleged right 
to benefits arises from the written plan of benefits, 
these claims are “creatures of contract law” and the 
state statute governing breach of contract actions 
governs.29 Furthermore, courts have held that a claim 
for benefits under ERISA accrues when “benefits are 
denied or when the claimant has reason to know his 
claim has been denied … [or stated differently,] when 
the plan communicates a clear and continuing repu-
diation of a claimant’s rights under a plan.”30

The above analysis for determining the applicable “state 
statute to borrow [may be] unnecessary” when the plan 
documents contain a limitations period. Courts have held 
that “contractual limitations periods on ERISA actions are 
enforceable, regardless of state law, provided they are rea-

January 2009 | The Federal Lawyer | 27



sonable [because an] ERISA plan is nothing more than a 
contract, in which parties as a general rule are free to in-
clude whatever limitation they desire.”31

ERISA’s Silent Procedural Characteristics: 
Jury Trial
ERISA also does not speak to whether plaintiffs have the 

right to a jury trial. However, “[c]ourts addressing this issue 
have almost uniformly held that under the common law 
of trusts, proceedings to determine rights under employee 
benefits plans are equitable in character and thus a matter 
for a judge, not a jury.”32 This is true even though the plain-
tiff may seek damages in the form of monetary relief. The 
Eighth Circuit has explained that the “mere fact that [plain-
tiff asks] for monetary relief in part does not mandate that 
[the] action be characterized as legal rather than equitable. 
… Rather, because any monetary relief turns on a determi-
nation of entitlement to benefits, we consider such relief to 
be an integral part of an equitable action.”33

Appropriate Equitable Relief
Much litigation has ensued regarding the meaning of “ap-

propriate equitable relief” under 29 U.S.C. § 1132(a)(3) when 
an insurer seeks to recover monies from a participant or 
beneficiary. Most often, this situation arises when the plan at 
issue contains a reimbursement provision and (1) the insured 
is receiving disability benefits and subsequently receives oth-
er income benefits, be it through an award of Social Security 
Disability Income, workers’ compensation benefits, or other 
forms of payment described in the plan, or (2) the insured is 
receiving or has received medical benefits and subsequently 
recovers damages from a third-party tortfeasor for the same 
accident. The U.S. Supreme Court has addressed this issue in 
two noteworthy opinions. First, in Great-West Life & Annuity 
Ins. Co. v. Knudson, the Court was presented with a situa-
tion in which a plan participant sustained injuries as a result 
of an auto accident with a third party and received medical 
benefits under the plan. The participant recovered damages 
for the same accident from the third-party tortfeasor, and the 
insurer under the group plan sought reimbursement of the 
benefits it had paid from the third-party funds pursuant to a 
reimbursement provision in the plan.34 The Supreme Court 
held that, because the settlement funds were placed into 
a special needs trust, the claim was characterized as legal, 
rather than equitable, and no recovery was permitted under 
29 U.S.C. § 1132(a)(3).35 The Court focused on the fact that 
the participant did not have the funds in her possession, 
and, therefore, such a claim merely imposed personal liabil-
ity upon the participant.36

After Knudson, circuit courts split over whether fiducia-
ries could ever use 29 U.S.C. § 1132(a)(3) to pursue reim-
bursements from plan participants. In 2006, the Supreme 
Court again addressed the issue in Sereboff v. Mid Atlantic 
Medical Services Inc.37 The facts in Sereboff were similar to 
those in Knudson but, in Sereboff, the third-party funds were 
preserved in an investment account “until the [District] Court 
rule[d] on the merits of [the] case and all appeals, if any, 
were exhausted.”38 The Sereboff Court found that, because 
the funds were specifically identifiable and in the possession 

of the participant, a reimbursement action under 29 U.S.C. 
§ 1132(a)(3) was appropriate.39 Courts have applied the Sere-
boff rubric similarly to claims involving the recovery of an 
overpayment of benefits under long-term disability plans. 
For example, in Gilchrest v. Unum Life Ins. Co. of Am., the 
participant sued the fiduciary after his long-term disability 
benefits were terminated and the fiduciary counterclaimed 
to recover overpayment of benefits as a result of the partici-
pant’s receipt of Social Security Disability Income (SSDI).40 
The court found that the reimbursement provision in the 
plan specifically identified a particular fund—recovery of 
“other income” such as SSDI—and a particular share of that 
fund to which the plan was entitled—the portion of benefits 
paid that should have been offset by SSDI.41 Therefore, a re-
imbursement action under 29 U.S.C. § 1132(a)(3) is generally 
maintainable when the funds at issue are specifically identifi-
able and in the possession of the participant.

Remedies
Another litigated issue in the ERISA arena is whether a 

plaintiff may seek to recover extracontractual damages un-
der ERISA’s civil enforcement scheme. The Supreme Court 
first addressed this issue in 1985 in Mass. Mut. Life Ins. Co. 
v. Russell,42 holding that the plaintiff could not recover ex-
tracontractual damages under 29 U.S.C. § 1132(a)(2).43 The 
Court did not speak to whether extracontractual damages 
were available under either 29 U.S.C. § 1132(a)(1)(B) or 29 
U.S.C. § 1132(a)(3). However, in 1993, the Supreme Court 
addressed this issue in the context of 29 U.S.C. § 1132(a)(3) 
and held that an action for “appropriate equitable relief” 
is for “remedies traditionally viewed as equitable, such as 
injunction or restitution” and not for money damages.44

Although it did not address 29 U.S.C. § 1132(a)(1)(B), 
the Russell Court noted that the statute “says nothing about 
the recovery of extracontractual damages” and that the “six 
carefully integrated civil enforcement provisions found in 
[29 U.S.C. § 1132] provide strong evidence that Congress 
did not intend to authorize other remedies that it simply 
forgot to incorporate expressly.”45 Courts have relied on 
this language in refusing to permit claims for extracontrac-
tual damages, holding that to do so would “appear to be 
at odds with the plain meaning of the Supreme Court’s 
statements in Russell … [and] seem to do some violence to 
the language [of the statute], which appears to limit ben-
eficiaries to contractual claims by providing only for ac-
tion based upon or arising ‘under the terms of the plan.’”46 
Thus, extracontractual damages are generally not recover-
able under 29 U.S.C. §§ 1132(a)(1)(B), (a)(2) or (a)(3).

The act does provide, however, that a court has the dis-
cretion to award attorneys’ fees and costs to either party.47 
Courts apply multifactor tests to determine whether a party 
is entitled to attorneys’ fees under ERISA, and these tests 
often vary.48 Regardless of the test applied, courts have 
held that “[n]o single factor is determinative, and thus, the 
district court must consider each factor before exercising 
its discretion.”49 Therefore, determining the amount to be 
awarded for attorneys’ fees most often depends on the 
court and the applicable facts of the case.
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Jurisdiction
ERISA’s civil enforcement scheme contains a jurisdictional 

clause that grants district courts of the United States “exclu-
sive jurisdiction of civil actions under this subchapter brought 
by the secretary or by a participant, beneficiary, fiduciary, or 
any person referred to in section 1021(f)(1) of this title.”50 
Moreover, the statute provides that “[s]tate courts of compe-
tent jurisdiction and district courts of the United States shall 
have concurrent jurisdiction of actions under paragraphs (1)
(B) and (7) of subsection (a) of this section”51 which include 
claims by a participant or beneficiary for benefits, to enforce 
rights under the plan or to clarify rights to future benefits 
and claims by “a [s]tate to enforce compliance with a quali-
fied medical child support order. …”52

When a claim for benefits pursuant to 29 U.S.C. § 1132(a)
(1)(B) is brought in state court, the action may be removed 
to federal court under 28 U.S.C. § 1331 as a federal ques-
tion. The more difficult question comes up when common 
law causes of action are included in the state court action 
and such claims are, or may be, pre-empted by ERISA. Pre-
emption and removal are two separate issues.

Pre-emption
There are three interrelated clauses in 29 U.S.C. § 1144 that 

are used to evaluate whether state law claims are preempt-
ed by ERISA—the pre-emption clause, savings clause, and 
deemer clause. The pre-emption clause provides that ERISA 
“supersede[s] any and all State laws insofar as they may now or 
hereafter relate to any employee benefit plan described in sec-
tion 1003(a) … and [are] not exempt under section 1003(b).”53 
The savings clause provides that “nothing in this subchapter 
shall be construed to exempt or relieve any person from any 
law of any State which regulates insurance, banking, or secu-
rities.”54 Finally, the deemer clause states that

[n]either an employee benefit plan … nor any trust 
established under such a plan, shall be deemed to be 
an insurance company or other insurer, bank, trust 
company, or investment company or to be engaged 
in the business of insurance or banking for purposes 
of any law of any State purporting to regulate in-
surance companies, insurance contracts, banks, trust 
companies, or investment companies.55

A wealth of litigation has been brought regarding the 
meaning and interrelationship of the above provisions. The 
most litigated provision is the pre-emption clause and the 
phrase “relate to any employee benefit plan” contained 
therein. The Supreme Court has interpreted this language 
broadly by stating that the “breadth [of the pre-emption 
clause’s] reach is apparent from that section’s language [and 
a] law ‘relates to’ an employee benefit plan, in the normal 
sense of the phrase, if it has a connection with or reference 
to such a plan.”56 However, this broad interpretation in not 
limitless. In Mackey v. Lanier Collections Agency & Service 
Inc., the Supreme Court again addressed the meaning of 
“relate to” and held that “lawsuits against ERISA plans for 
run-of-the-mill state-law claims such as unpaid rent, fail-
ure to pay creditors, or even torts committed by an ERISA 

plan are relatively commonplace,” and even though these 
claims affect ERISA plans, they “are not preempted.”57 To 
clarify its interpretation further, in 1995, the Supreme Court 
stated that “Congress intended to preempt at least three 
categories of state law: (1) laws that ‘mandate[] employ-
ee benefit structures or their administration’; (2) laws that 
bind employers or plan administrators to particular choices 
or preclude uniform administrative practice; and (3) ‘laws 
providing alternate enforcement mechanisms’ for employ-
ees to obtain ERISA plan benefits.”58

The savings and deemer clauses are implicated once it 
is determined that a state law claim “relates to” an ERISA-
governed benefit plan and is pre-empted under the pre-
emption clause. The savings clause operates as an excep-
tion to pre-emption, returning to the states the authority to 
enforce those state laws that regulate insurance—except 
as provided in the deemer clause.59 As explained above,  
“[u]nder the deemer clause, an employee benefit plan gov-
erned by ERISA shall not be ‘deemed’ an insurance com-
pany, an insurer, or engaged in business of insurance for 
purposes of state laws ‘purporting to regulate’ insurance 
companies or insurance contracts.”60 The deemer clause 
has been interpreted by the Supreme Court to “exempt 
self-funded ERISA plans from state laws that ‘regulate in-
surance’ within the meaning of the savings clause.”61 How-
ever, “employee benefit plans that are insured are subject 
to indirect state insurance regulation.”62 In FMC Corp. v. 
Holliday, the Supreme Court explained that “[a]n insurance 
company that insures a plan remains an insurer for pur-
poses of state laws ‘purporting to regulate insurance’ after 
application of the deemer clause.”63 As a result, “[t]he ERISA 
plan is consequently bound by state insurance regulations 
insofar as they apply to the plan’s insurer.”64

Removal
Pursuant to 28 U.S.C. § 1441(a), “any civil action brought 

in a [s]tate court of which the district courts of the United 
States have original jurisdiction, may be removed by the de-
fendant or the defendants, to the district court of the United 
States for the district and division embracing the place where 
such action is pending.” District courts have original juris-
diction over cases “arising under the Constitution, laws, or 
treaties of the United States,”65 and “[i]t is long settled law 
that a cause of action arises under federal law only when 
the plaintiff’s well-pleaded complaint raises issues of federal 
law.”66 Because “[f]ederal preemption is ordinarily a federal 
defense to the plaintiff’s suit[,] … it does not appear on the 
face of the well-pleaded complaint, and therefore, does not 
authorize removal to federal court.”67 However, there is an 
exception to this rule—that is, when the federal statute com-
pletely pre-empts the state law cause of action. The Supreme 
Court has determined that ERISA is one of those statutes 
and has explained that “Congress has clearly manifested 
an intent to make causes of action within the scope of the 
civil enforcement provisions [of ERISA] removable to federal 
court.”68 Thus, if a cause of action falls within the scope of 
29 U.S.C. § 1132(a), it is removable notwithstanding the well-
pleaded complaint rule and notwithstanding how the claim 
is characterized in the complaint.
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Standard of Review of ERISA Claims
The applicable standard under which a court reviews a 

benefits claim decision has been one of the most disputed 
issues in ERISA litigation. Depending on the applicable 
plan language, the court either reviews a claim decision de 
novo or for abuse of discretion. This principle was estab-
lished in Firestone Tire and Rubber Co. v. Bruch,69 in which 
the Supreme Court was asked to determine the appropriate 
standard of review in actions challenging denial of benefits 
based on plan interpretations.70 Because ERISA is silent as 
to the appropriate standard of review, federal courts first 
adopted the “arbitrary and capricious standard” developed 
under a provision of the Labor Management Relations Act.71 
In Firestone, the Supreme Court noted that this “wholesale 
importation of the arbitrary and capricious standard into 
ERISA [was] unwarranted.”72 Guided by trust law principles, 
the Court held that “a denial of benefits challenged under  
§ 1132(a)(1)(B) is to be reviewed under a de novo standard 
unless the benefit plan gives the administrator or fiduciary 
discretionary authority to determine eligibility for benefits 
or to construe the terms of the plan.”73

Despite the direction provided by Firestone, the ruling 
failed to provide factors or a standard to determine when 
a plan provides sufficient discretionary authority to remove 
it from a de novo review to a more deferential standard of 
review. Generally, when the plan specifically confers dis-
cretion on the fiduciary or administrator to make a determi-
nation about benefits and to construe the provisions of the 
plan, there is sufficient discretion for an abuse of discretion 
standard. However, language such as “a claimant is eligible 
for benefits ‘when Prudential determines’ that eligibility ex-
ists and that disabilities are ‘determined by Prudential’” is 
not sufficient to confer discretion.74 In contrast, language 
giving the insurer “full and exclusive authority to control 
and manage … interpret [and] resolve all questions arising 
in its administration, interpretation, and application” does 
confer sufficient discretion to apply an abuse of discretion 
standard of review because, even though it does not use 
the word discretion, the “language unambiguously com-
municates the message that payment of benefits is subject 
to [the insurer’s] discretion.”75 

If sufficient discretion is conferred, the next question 
is whether there has been an abuse of discretion. Circuit 
courts may use different language in describing how the 
determination is reached, but generally an insurer has not 
abused its discretion if it has acted reasonably. For exam-
ple, the Eighth Circuit has stated that, under the abuse of 
discretion standard, a court “will not disturb the adminis-
trator’s decision if it was reasonable [and they] measure 
reasonableness by whether substantial evidence exists to 
support the decision, meaning ‘more than a scintilla but 
less than a preponderance.’”76 Similarly, the Fourth Circuit 
has stated that an “administrator’s decision will not be dis-
turbed if it is the result of a deliberate, principled reasoning 
process and if it is supported by substantial evidence [and] 
[s]ubstantial evidence consists of less than a preponderance 
but more than a scintilla of relevant evidence that a reason-
ing mind would accept as sufficient to support a particular 
conclusion.”77 The Fourth Circuit has gone even further, 

providing that, in assessing a claims decision, the review-
ing court should consider factors such as—

(1) the language of the plan; (2) the purposes and 
goals of the plan; (3) the adequacy of the materials 
considered to make the decision and the degree to 
which they support it; (4) whether the fiduciary’s inter-
pretation was consistent with other provisions in the 
plan and with earlier interpretations of the plan; (5) 
whether the decision-making process was reasoned 
and principled; (6) whether the decision was consis-
tent with the procedural and substantive requirements 
of ERISA; (7) any external standard relevant to the ex-
ercise of discretion; and (8) the fiduciary’s motives and 
any conflict of interest it may have.78

This last factor has spurred much debate, specifically 
over what weight should be given to the fact that a conflict 
of interest may exist. In Metropolitan Life Ins. Co. v. Glenn, 
the Supreme Court recently confirmed that a conflict of in-
terest is presumed when the administrator of the plan both 
makes the eligibility decision and pays the benefits from its 
own funds.79 The Firestone court stated that, “if a benefit 
plan gives discretion to an administrator or fiduciary who 
is operating under a conflict of interest, that conflict must 
be weighed as a factor in determining whether there is an 
abuse of discretion.”80 The Supreme Court recently revis-
ited the rule from Firestone and attempted to create unifor-
mity in the way a conflict of interest is considered. Previ-
ously, when a conflict was present, the Third, Fourth, Fifth, 
and Eighths Circuits applied a modified abuse of discretion 
standard—a sliding-scale approach based on the extent of 
the conflict—whereas the Second, Tenth, and Eleventh Cir-
cuits applied a burden-shifting test where, if a conflict was 
present, the burden shifted to the defendant to prove its 
decision was not improper. The Court’s recent decision in 
Glenn effectively did away with these differing approaches 
in favor of a method using a combination of factors to re-
view decisions made by conflicted fiduciaries.

The Supreme Court explained that courts reviewing the 
reasonableness of a benefits determination should “take 
account of several different considerations of which a con-
flict of interest is one.”81 Significantly, the Court explained 
that “any one factor will act as a tiebreaker when the other 
factors are closely balanced, the degree of closeness neces-
sary depending on the tiebreaking factor’s inherent or case-
specific importance.”82 As the Court further explained, 

The conflict of interest … should prove more im-
portant (perhaps of great importance) where circum-
stances suggest a higher likelihood that it affected the 
benefits decision, including, but not limited to, cases 
where an insurance company administrator has a his-
tory of biased claims administration [and it] should 
prove less important (perhaps to the vanishing point) 
where the administrator has taken active steps to re-
duce potential bias and to promote accuracy, for ex-
ample, by walling off claims administrators from those 
interest in firm finances, or by imposing management 
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checks that penalize inaccurate decision-making ir-
respective of whom the inaccuracy benefits.83

Although Glenn was not a discovery case, the ruling 
has resulted in much debate over how—if at all—the case 
changed the landscape of ERISA litigation with respect to 
the scope of discovery, specifically with respect to the scope 
of an insurer’s conflict of interest and the effect, if any, that 
it may have had over a claims decision. In most circuits, 
the scope of discovery in ERISA cases has traditionally been 
limited to the administrative record or to those materials that 
were presented to the claims fiduciary during the administra-
tive review of the claim, absent extraordinary circumstances. 
The Glenn Court declined to adopt “special burden-of-proof 
rules, or other special procedural or evidentiary rules, fo-
cused narrowly upon the evaluation/payor conflict” because 
“special procedural rules would create further complexity, 
adding time and expense to a process that may already be 
too costly for many of those who seek redress.”84 Still, the 
question of whether Glenn has changed the scope of dis-
covery persists. Some courts have ruled that Glenn did not 
change the scope and they continue to look to pre-Glenn 
precedent to determine what discovery should be allowed;85 
other courts have ruled that discovery beyond the adminis-
trative record is necessary in order to determine the signifi-
cance or weight of an insurer’s conflict of interest.86 This issue 
will continue to be addressed by the circuits as practitioners 
bring discovery issues to the forefront in ERISA cases. 

Conclusion
The issues and topics discussed in this article are meant to 

provide the reader with a basic understanding of ERISA litiga-
tion. Like many other areas of the law, the Employee Retire-
ment Income Security Act is continuously evolving. With the 
number of ERISA opinions in 2008 alone, there is no doubt 
that the landscape will continue to shift as courts interpret and 

clarify the scope and application of the act 
as well as the remedies it provides. TFL
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