DR. STRANGEBILL
OR HOW THE LAST CONGRESS LEARNED TO STOP

WORRYING AND LOVE SUBSTANTIVE DUE PROCESS
By JOHN M. BAKER

LAST YEAR, CONSERVATIVES ON CAPITOL HILL
SECURED THE APPROVAL OF THE HOUSE OF
REPRESENTATIVES FOR A STATUTORY AMEND-
MENT DIRECTING JUDGES TO EXPAND THE
MEANING OF “SUBSTANTIVE DUE PROCESS” IN
SUITS INVOLVING PROPERTY RIGHTS. WHEN
THE 2006 LEGISLATIVE SESSION ENDED, THE
BILL DIED AWAITING SENATE CONSIDERATION.
BUT HOwW DID SUCH A BILL GET SO FAR WITH-
OUT SETTING OFF ALARMS—AND WITH THE
SUPPORT OF STRICT CONSTRUCTIONISTS?

Congress has little institutional experience or exper-
tise in local zoning matters. Aside from a few scattered
specific exceptions (for uses such as telecommunica-
tions towers, low-income housing, flood plains and
places of worship),! Congress has generally deferred
to the judgment of city council members, county com-
missioners, the state legislatures that provide them with
statutory planning authority, and the state courts that
review the exercise of that authority.

Yet that trend nearly came to an abrupt end in 2000.
Conservative House members, sensing an opportunity
created by the backlash caused by opposition to the
U.S. Supreme Court’s decision in Kelo v. City of New
London, advanced legislation that would have dramati-
cally increased the number and types of zoning and
land use decisions that would violate the U.S. Consti-
tution.” The legislation would have amended the Ku
Klux Klan Act of 1871, codified at 42 U.S.C. § 1983, to
explicitly direct judges to adopt an interpretation of
substantive due process under U.S. Constitution that was
more expansive than any adopted by any federal appellate
court since the Lochner era.’ Specifically, the bill would
have required that, if a claim is brought seeking to redress
the deprivation of a property right or privilege under §
1983 “that is secured by the Constitution by asserting a
claim that concerns ... alleged deprivation of substantive
due process, then the action of the person acting under
color of state law shall be judged as to whether it is arbi-
trary, capricious, an abuse of discretion, or otherwise not
in accordance with law.” The bill containing this provision
passed the Republican-controlled House with many votes
to spare. >

This effort ultimately died, however, when the curtain
came down on the 109th Congress before the Senate had
taken up the bill, and no member of Congress has rein-
troduced it in the 110th legislative session. But it remains
worthwhile to reflect on how a provision so extreme—and
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so inconsistent with the espoused judicial philosophy of
its sponsors—failed to set off alarms among other con-
servatives on Capitol Hill, and how the measure could be
approved by the House Judiciary Committee and a solid
majority of House members so easily.

Money is an unavoidable part of this story, as it is in
so many others. In this instance, that money consisted
of the attorneys’ fees and expenses that developers incur
when suing local governments over zoning and land use
disputes. In general, these expenses are not recoverable
absent proof of a constitutional violation.

In 1976, a very different Congress passed the Civil Rights
Attorney’s Fees Awards Act,” a statute that entitled plaintiffs
whose federal constitutional rights had been violated to
make losing defendants pay their attorneys’ fees.® But that
statute quickly produced an unintended side effect. Fed-
eral courts were flooded with lawsuits in which plaintiffs’
attorneys were literally trying to make federal cases out of
disputes involving state laws in order to force the public




to pay their legal fees.® Most often, those plaintiffs brought
their cases to federal court by labeling violations of state or
local law as violations of “substantive due process.”

That flood of federal lawsuits over disputes over state
laws began to subside in the 1980s, when Republican ap-
pointees began to outnumber Democratic appointees on
the federal bench. The increasingly conservative federal
judiciary made it clear that a local government’s enforce-
ment of local law must be extraordinarily bad before the
action will violate a person’s right to substantive due pro-
cess.” It was not enough to complain that such decisions
were unreasonable, poorly founded, beyond statutory au-
thority, or even arbitrary, because such allegations did not
rise to the level required to violate substantive due pro-
cess.”? As a result, other claims that public officials failed
to follow state law or abused their discretion were left to
those best suited to consider them—state judges.®

Two classes of plaintiffs persisted with efforts to make a
constitutional case out of ordinary disputes over state laws.
The first class consisted of prisoners, who understandably
had little appreciation for the differences between state
and federal law."* Congress eventually curtailed the abil-
ity of this class to sue.’s The second class was made up of
property owners—usually developers. These plaintiffs kept
turning run-of-the-mill disputes about zoning into federal
lawsuits—to the exasperation of judges across the spec-
trum.’ As Judge Frank Easterbrook, a celebrated Reagan
appointee, wrote in a 1994 decision, “Federal courts are
not boards of zoning appeals. This message, oft-repeated,
has not penetrated the consciousness of property owners
who believe that federal judges are more hospitable to
their claims than are state judges. Why they believe this we
haven’t a clue, none has ever prevailed in this circuit, but
state courts often afford relief on facts that do not support
a federal claim.””

The lure of being awarded attorneys’ fees is the most
plausible explanation for developers’ lemming-like be-
havior (that is, taking legitimate disputes over state laws
and bringing suit based on failed constitutional claims).
However, in general, under the Civil Rights Attorney’s Fees
Awards Act of 1976 and 42 U.S.C. § 1983, monetary awards
and attorneys’ fees are available only to parties whose con-
stitutional rights had actually been violated. Thus, so long
as the federal courts continued to set a high bar for sub-
stantive due process claims, the strategy would continue
to fail.

Meanwhile, on a completely separate front—one involv-
ing the takings clause—property rights activists had made
two separate legislative attempts to improve their access
to federal courts.”® Complaining about the high percent-
age of land use disputes dismissed by federal judges in
1997 and again in 2000, developers lobbied hard for bills
designed to nullify U.S. Supreme Court decisions requir-
ing plaintiffs suing under the takings clause to first try to
obtain compensation as a matter of state law before filing a
takings claim under the U.S. Constitution.” Although such
legislation passed the U.S. House twice, the measures re-
peatedly failed to pass in the U.S. Senate.*” One of the chief
proponents of that effort was Rep. Steven Chabot (R-Ohio).

Each such hill rested on the dubious premise that Congress
could use ordinary legislation to change the way in which
federal judges interpreted a constitutional right.>'

Six years later, Rep. Chabot and his colleagues made a
third attempt to enact the same provisions; this time, they
attempted to change the meaning not only of the Takings
Clause but also of the Due Process Clause. In February
2006, Chabot introduced the oddly dated Private Property
Rights Implementation Act of 2005.> Perhaps by coinci-
dence, this title was confusingly similar to Private Prop-
erty Rights Protection Act of 2005, which was the House’s
principal legislative response to the Supreme Court’s con-
troversial decision involving eminent domain in the case of
Kelo v. City of New London. The House of Representatives
passed the Private Property Rights Protection Act the previ-
ous year by an overwhelming margin.* In a clear attempt
to hop on the anti-Kelo bandwagon, the sponsors of the
Private Property Rights Implementation Act incorrectly as-
serted that it was needed to open the federal courthouse
doors to plaintiffs like Susette Kelo—regardless of the fact
that federal courts already allowed plaintiffs alleging a tak-
ing by the government for a private use to sue first in
federal court.»

The novel sections in Chabot’s 2006 bill, H.R. 4772, pur-
ported to “clarify” the meaning of the U.S. Constitution in
three areas, which happened to be issues on which courts
had frequently rejected constitutional interpretations ad-
vanced by plaintiffs who were developers. One such “clari-
fication” purported to nullify interpretations of the takings
clause that limited the reach of the Supreme Court’s Nollan
and Dolan standards to adjudicative exactions of real prop-
erty.* The second such “clarification” attempted to curtail
the reach of the “parcel as a whole” rule in jurisprudence
related to takings.” But the breathtaking “clarification” in
the bill was the directive to judges to extend the doctrine
of substantive due process in property rights cases to in-
stances in which the decision was “arbitrary, capricious,
an abuse of discretion, or otherwise not in accordance with
law.”> If that phrase sounds familiar to federal lawyers, it
is because it appears, word for word, in the Administrative
Procedure Act—a statute that has no application to review
under the Constitution or to federal court review of state
or local government actions.” No court had ever held that
the standard for substantive due process under the U.S.
Constitution should match the words chosen in 1946 when
the Administrative Procedure Act was adopted.

Under these circumstances, one would think that the
sponsors of H.R. 4772 would have much explaining to do.
As Richard Fallon, a professor at Harvard University’s Law
School, has observed, “substantive due process is widely
viewed as the most problematic category in constitutional
law.”* Substantive due process is particularly notorious
among conservative jurists who view it as an oxymoron
that embodies the worst of judicial activism.? Yet the legis-
lative history of this bill includes incredibly few references
to the language purporting to extend substantive due pro-
cess; and the few references that the sponsors of the provi-
sion included blatantly misrepresented the actual wording
in the bill by omitting the most extreme terms used in the
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relevant sentence. For example, during the subcommittee
hearing at which the bill was discussed and again during
floor consideration, Rep. Chabot described the substantive
due process provision of his bill by stating that “the bill
would clarify that due process violations involving prop-
erty rights should be found when the [glovernment has
been found to have acted in an arbitrary and capricious
manner.”? Such a characterization does not begin to dis-
close that the bill would a/so make an abuse of discretion
or an action not in accordance with law into a substantive
due process violation. And the legislative history of the bill
is completely silent on the equally interesting question of
why Chabot and his colleagues included such words in
their bill.

Nor does the “clarification” label begin to explain the
chosen standard. When the bill was being considered on
the floor, Rep. Lamar Smith (R-Texas) argued that “the leg-
islation clarifies that the standard for due process claims
in a takings case is ‘arbitrary and capricious’ and not the
much higher ‘shocks the conscience’ standard that some
courts are using and that almost no property rights case
can meet.”® In fact, no federal circuit court was requiring
plaintiffs in property rights cases to satisfy a “shocks the
conscience” standard to prove a substantive due process
claim.* In the few circuits in which the court of appeals
referred to conduct that “shocks the conscience” when stat-
ing the substantive due process standard in land use cases,
the “shocks the conscience” test was simply one of several
ways that such a claim could be proven.®

Moreover, the bill’s supposed “clarification” was far
more favorable to plaintiffs in cases involving property
rights than was the standard in any circuit.* Indeed, in at
least two respects the proposed language would write into
law exactly the kind of slippery slope that well-respected
conservative jurists were trying to prevent. A long line of
conservative federal judges—including Samuel Alito—had
articulated or repeated a criticism of a standard for sub-
stantive due process that would turn on whether the local
authority had abused its discretion, because “every appeal
by a disappointed developer from an adverse ruling of the
local planning board involves some claim of abuse of le-
gal authority.”” Yet the bill would have made an abuse
of discretion regarding property, by itself, a constitutional
violation. Moreover, as conservative jurist Richard Posner
of the Seventh Circuit observed, substantive due process
must involve more than whether local law was violated. As
Posner warned in one case, “[ilf the plaintiffs can get us to
review the merits of the Board of Trustees’ decision under
state law, we cannot imagine what zoning dispute could
not be shoehorned into federal court in this way, there to
displace or postpone consideration of some worthier ob-
ject of federal judicial solicitude.”s

One could surmise from the circumstances that some
unidentifiable person—a staff member, a developer, a lob-
byist, or perhaps even a member of Congress—had includ-
ed this language in the takings bill prior to its re-emergence
in 2006, hoping that the unusual political dynamics cre-
ated by the Kelo backlash and an election year, plus the
congressional Republicans’ renowned party discipline, cre-
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ated a once-in-a-lifetime opportunity to pull a fast one.
Indeed, the failure of this provision to attract any flak from
any member of the majority party during the subcommit-
tee hearing or floor consideration®*—and the unwillingness
of any member of any party to offer any amendments to
the bill on the House floor—make such a strategy seem
brilliant.

It is impossible to tell whether these excesses played a
role in the bill’s failure to advance in the U.S. Senate. Edi-
torials in the Washington Post, New York Times, and Sac-
ramento Bee singled out the substantive due process sec-
tion of the bill for particular criticism.® Immediately after
the House passed the bill, Rep. Earl Blumenauer (D-Ore.)
correctly predicted that members of the Senate would not
adopt the bill, explaining that “those people aren’t cra-
zyl”-’&l

Even if H.R. 4772 had become law, it is almost certain
that its key provisions would never have taken effect, be-
cause its authors attempted to use ordinary legislation to
change the meaning of the U.S. Constitution. Congress can
usually pass statutes that create new rights,® but this bill
did not attempt to do that. Instead, the bill took the path
of greater legal resistance by directing federal judges on
how they must read existing language in the U.S. Constitu-
tion.® The one constitutional way for legislators to change
the meaning of the Constitution is to amend it,* and, as we
all should have learned before high school, that requires
supermajorities in both houses as well as the participation
and support of 38 states.®

The story of H.R. 4772 provides a wonderful example
of why the legislative branch should not try to perform
the responsibilities that the framers of the Constitution as-
signed to the judiciary. The appropriate test for substantive
due process in the land use context had been addressed in
hundreds of pages of judicial opinions, and those judicial
opinions had, in turn, been the subject of substantial schol-
arly analysis and debate. Because such claims were com-
mon, federal judges at all levels had become well versed
on the test and its meaning. But when the sponsors of H.R.
4772 decided to act, in essence, like a second Supreme
Court, purporting to “clarify” the Constitution and taking its
meaning in a completely different direction, they showed
little interest in understanding—Ilet alone respecting—the
judicial branch’s voluminous work. In an environment that
Norman Ornstein and Tom Mann aptly described as “the
broken branch” (which also serves as the title of their re-
cent book)* the sponsors of H.R. 4772 tried to enact into
law a radical new test, while at the same time misrepresent-
ing to their colleagues what their bill actually said. Because
moderating the most extreme aspects of the bill might have
made it harder for the Senate to reject it, opponents had
a strategic disinterest in amending the bill. Therefore, the
bill was passed in the House with its flaws intact. Had the
clock not run out on the 109th Congress two months after
the House approved it, the flaws might have become law
through a repeat of the same sequence of events in the
Senate. Had that happened—absent a rare presidential ve-
to—the burden would have fallen to the courts to enforce
separation of powers by striking down the law. Then, per-



haps, the supporters of H.R. 4772 would have rediscovered
their distaste for judicial activism. TFL

Jobn M. Baker practices law at Greene Espel PLLP in Min-
neapolis and is a member of the Minnesota Chapter. He is
an adjunct professor of land use law at William Mitchell
College of Law in St. Paul.
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“Chrissie Thompson, House OK’s Recourse for Private
Property Owners, WasHINGTON Tives (Sept. 30, 2000).

“See, for example, Heart of Atlanta Motel v. U.S., 379
U.S. 241 (1964). Tt is not obvious that Congress had the
constitutional authority to create a new statutory scheme
of greater property rights. It is plain that they could not

Amendment. As the Supreme Court has recognized, “Con-
gress’ power under § 5 ... extends only to ‘enforcling]” the
provisions of the Fourteenth Amendment, ...” and “Con-
gress does not enforce a constitutional right by changing
what the right is.” City of Boerne v. Flores, 521 U.S. 507,
529 (1997).

8See City of Boerne v. Flores, 507, 536 (under the “vital
principles necessary to maintain separation of powers and
the federal balance,” the courts, not Congress, have the
authority to interpret the Constitution).

“Id. at 529. (“If Congress could define its own pow-
ers by altering the Fourteenth Amendment’s meaning, no
longer would the Constitution be ‘superior paramount law,
unchangeable by ordinary means.” It would be ‘on a level
with ordinary legislative acts, and, like other acts, ... alter-
able when the legislature shall please to alter it.”” Marbury
v. Madison, 1 Cranch, at 177.)

#U.S. Constitution, Article V.

“Thomas E. Mann and Norman J. Ornstein, THE BROKEN
BrancH: How ConGREss 1s FAILING AMmERIcA AND How 1O GET IT
Back oN Track (2006).
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713 N.W.2d 268 (Mich. 20006).

45%1d. at 386.

45Appolo Fuels Inc. v. United States, 54 Fed. Cl. 717,
735 (2002), aff’d, 381 F.3d 1338 (Fed. Cir. 2004), cert. de-
nied, 543 U.S. 1188 (2005).

455Appolo Fuels, F.3d at 1347.

“45Rith Energy Inc. v. United States, 44 Fed. Cl. 108 (1999),
aff’d, 247 ¥.3d 1355 (Fed. Cir.), reb g denied, 270 F.3d 1347
(Fed. Cir. 2001), cert. denied, 536 U.S. 958 (2002).

"45Rith Energy, 247 F.3d at 1361-13062. In a published
decision denying Rith Energy’s petition for a rehearing, the
Federal Circuit also noted, as part of its discussion of the
inquiry related to the character of the government action,
that the restrictions on mining were “an exercise of the po-
lice power directed at protected the safety, health, and wel-
fare of the communities surrounding the Rith mine site by
preventing harmful runoff.” Rith Energy, 270 F.3d at 1352.

w458ee Cavin v. United States, 956 F.2d 1131, 1134 (Fed.
Cir. 1992) (“Without undisputed ownership of the [subject]
property at the time of the takings, [the plaintiffs] cannot
maintain a suit alleging that the [glovernment took their

property without just compensation.”); Maniere v. United
States, 31 Fed. Cl. 410, 420-421 (1994) (holding that the
plaintiff had no standing to bring suit for a taking where it
failed to meet its burden of proving that it owned the sub-
ject property at the time of the alleged taking).

45°Wyatt v. United States, 271 F.3d 1090, 1096-1097
(Fed. Cir. 2001), cert. denied, 535 U.S. 1077 (2002).
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