The Status and Impact of Local Rules on Cell Phones and PDA Usage

By Seth A. Northrop

It has become almost commonplace for pre-
sentations, meetings, or even depositions
to momentarily be disrupted by the sudden
piercing noise of a colleague’s cell phone—or
your own. The experience has been further
complicated by the explosion of ring tones,
allowing that interruption to come at the
hands of the latest Brithney Spears “hit” or
Mr. T. proclaiming that he pities the fool who
doesn’t answer his phone. Yet, like society
as a whole, the legal profession cannot es-

cape the wireless revolution.

Already more than 233 million people nationwide have
wireless devices,' and more than 23 million of those indi-
viduals have completely abandoned their land-line coun-
terparts. Attorneys now leap at the opportunity to remain
continuously connected to their e-mail, documents, and
calendar. In addition, wireless tools continue to be de-
veloped to allow attorneys to perform research remotely,?
to collaborate with other counsel, and to review exhib-
its. Moreover, as new attorneys enter the profession, they
come from a world in which cell phones, instant messag-
ing, and e-mail are simply the norm.

The judiciary has attempted to balance the concerns of
wireless users with its own desire for decorum, security,
and tranquility via a diverse collection of local rules. This
article explores some of the strategies that various districts
throughout the federal court system have implemented and
also attempts to highlight the impact the dizzying num-
ber of different rules has upon the profession and those it
pledges to serve.

Cell Phones

The most obvious starting point is a discussion of rules
directed specifically at cell phones of any type. Courts have
taken vastly different approaches—often within the same
district—to the issue of cell phones. Many ban them in the
courtroom altogether, some require that they be checked
in at a security checkpoint, some allow only specific class-
es of individuals to possess or use them, and many attempt
to regulate how such devices are used.

One of the more restrictive districts is the Middle Dis-
trict of Florida. There, local Rule 4.11 states “[e]xcept that of
Court personnel, cellular telephones and computer equip-
ment are likewise prohibited in that part of any building
where federal judicial proceedings of any kind are usually
conducted in this District ... unless otherwise permitted by
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the judicial officer before whom the particular case or pro-
ceeding is pending.” The ban on the possession of wireless
devices—combined with no means for checking or storing
the phones—has resulted in significant discontent from the
bar and from visitors of the court who are forced to hide
their phones in bushes outside the courthouse or return the
devices to their vehicles or offices.*

The Middle District of Florida is not alone in banning
phones from its premises, nor is it the most restrictive. The
Southern and Eastern Districts of New York prohibit bring-
ing “any camera, transmitter, receiver, portable telephone
or recording device into any courthouse or its environs,”
which includes the “entire United States Courthouse prop-
erty, including all entrances to and exits from the build-
ings.” The local rules of the Eastern District of Michigan
state that “[c]ellular telephones are not permitted in the
federal court facilities.” The Eastern District of Tennessee
prohibits the possession of any electronic devices.” Numer-
ous bankruptcy courts, including those for the District of
South Carolina® and the Eastern District of Oklahoma ® have
similar restrictions.

Such restrictions hamper attorneys’ ability to stay in con-
tact with their offices, calendars, or even clients or poten-
tial witnesses. Ultimately, however, one individual’'s dis-
content may be another’s fortune. At least one attorney
is attempting to leverage restrictive cell phone courthouse
policies by creating a cell phone parking business outside
a courthouse.”

To balance the concerns echoed by the public in re-
sponse to policies such as those in place in the Middle
District of Florida, some districts allow the wireless devices
to be brought inside but require that they be checked in at
security stations. Districts that have such a policy include
the Northern District of Florida," the Northern District of
Indiana,” the Eastern and Western Districts of Kentucky,®
the District of Puerto Rico,* the District of Rhode Island,®
and the Eastern District of Tennessee.' Such policies at least
mitigate the frustration felt by visitors, who must return to
their vehicles or hide their phones outside the courthouse,
but the policies create a greater administrative burden for
court staff, who must manage phones. In fact, at least one
district—the Eastern District of Virginia—has suspended its
storage of cell phones and no longer allows individuals to
enter the courthouse with a wireless device because of “lo-
gistical” concerns.” Moreover, such policies will do little
to alleviate the concerns of many members of the public
who perceive their cell phones as essential to their personal
security.

Other jurisdictions focus, instead, on who may pos-
sess such devices. Many local rules limit possession of cell
phones to court staff, members of the bar, or those as-
sisting either. Included in this category are districts such
as the Central District of California,” the Southern District
of Florida,” the Central District of Illinois,® the District of



Kansas,” the Western District of Kentucky,? the District of
New Hampshire,? the Eastern District of Pennsylvania,* the
District of Rhode Island,” and the District of West Virginia.*
Because clients and witnesses tend to be unfamiliar with
courthouse procedures, it becomes counsel’s responsibility
to inform them of the restrictions at individual courthouses
so that public visitors to the courthouse will not be con-
fronted with a last-minute surprise—and unnecessary addi-
tional anxiety—at the door to the court. Other jurisdictions,
such as the District of Alaska, that allow members of the
public to possess phones within the courthouse but restrict
bringing such devices into the courtrooms to the attorneys
appearing before the court.” Given that many members of
the public visit federal courthouses for reasons unrelated to
an appearance in court, this may be a reasonable balance
between protecting the decorum of the courtroom and the
convenience of members of the community.

Some districts, however, are more lenient regarding who
can possess wireless devices in the courtroom. For exam-
ple, the District of New Jersey,” the District of Oregon,® the
Bankruptcy Court for the Middle District of Pennsylvania,®
and the Middle District of Tennessee? restrict members of
the public from possessing cell phones only when they are
jurors in the process of deliberation.

Alternatively, some district courts focus on limiting the
use of wireless devices instead of restricting their posses-
sion. The most common restriction of this type is simply
disallowing the use of phones without permission within
the courtrooms and chambers of the court. Diverse require-
ments are used to implement this rule. Certain districts re-
quire turning off cell phones or rendering them inoperable
before entering a courtroom or chambers. These districts
include the District of Alaska,”?the Bankruptcy Court for the
Western District of Kentucky,* the District of Maine,* the
District of New Jersey,” the District of North Dakota,* the
Northern District of Oklahoma,” the District of Oregon,*
the Eastern District of Pennsylvania,® and the Bankruptcy
Court for the District of Rhode Island.* Different districts
require that cell phones merely be placed in a silent or
vibrating mode. For example, the Northern District of Cali-
fornia,” the Northern and Southern Districts of Towa,* and
the District of Nebraska® allow phones to be on so long

as they do not emit any noises. Numerous districts that
require phones to be checked in with security personnel
nonetheless allow use of those devices—but only in close
proximity to the security stations. These districts include
the Northern District of Florida,* the Northern District of
Indiana,® and the Eastern District of Tennessee.

At least two districts focus on how a cell phone can
be used. The Eastern District of Carolina restricts the use
of cell phones to situations where their use is “related
to [the] official duties” of authorized parties.” Possession
of cell phones in the District of New Hampshire is al-
lowed “for the limited purpose of facilitating [attorneys’]
participation in mediation sessions and providing legal
representation.”® Finally, other districts such as the District
of Vermont® and Eastern District of Oklahoma are more
restrictive in the use of wireless devices; although these
courts do not ban the possession of these devices, they
nonetheless generally prohibit “the use of cellular tele-
phones, pagers, or other electronic communication devices
in the courthouse.”

Camera Phones

The 1972 Judicial Conference banned photographs and
television cameras from all federal courts. It has been a
challenge to reconcile this prohibition with the advent of
wireless devices that integrate still and video cameras. It
is becoming increasingly difficult to purchase a wireless
device that does not incorporate some form of a digital
camera. Indeed, virtually all the available “smart” phones
on which many attorneys rely for their scheduling, e-mail
access, and voice communications integrate a still camera
or a video camera.

Numerous district courts’ local rules are simply ambigu-
ous when considered in light of wireless devices that have
integrated cameras. For example, many districts forbid
cameras to be brought into the courtroom but explicitly
allow wireless devices that may in fact be integrated with
cameras. Other districts, however, have tackled the issue
with differing approaches. The District of New Mexico for-
bids “cameras, cellular telephones with cameras, transmit-
ters, receivers or recording equipment” being brought near
courtrooms.” The Northern District of Georgia,” the Bank-
ruptcy Court for the Western District of Michigan,?and the
Southern District of Ohio* are two examples of districts
with similar policies. The Bankruptcy Court for Vermont,
on the other hand, merely requires that attorneys “disclose”
to security officials the capacity of a phone to take photo-
graphs, make audio recordings, or shoot video images.*
The most common approach, however, is exemplified by
the Southern District of Alabama, which generically forbids
“the taking of photographs and the operation of audio or
video recording equipment.” This approach has been ad-
opted by numerous districts, including the Northern and
Southern Districts of Towa,” the District of Nebraska,* the
District of North Dakota,® and the Northern District of
Oklahoma.®
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Personal Data Assistants

A recent article in the New York Law Journal highlighted
a problem facing both the bench and the bar as they at-
tempt to schedule future dates before the court.” When
Judge Nicholas G. Garaufis asked counsel if he would be
available for a future scheduling conference, the attorney
was forced to say that he didn’t know. The reason? His
calendar—stored on his wireless device—was checked at
the court’s security desk. Increasingly, attorneys are ditch-
ing bulky paper day planners for wireless devices that are
integrated into their office scheduling applications. This
trend, however, presents a serious complication for federal
courts when they attempt to restrict the use of wireless
devices within the court.

At least one district has addressed this issue. The Eastern
District of Tennessee allows attorneys to bring such wireless
devices into the courthouse “provided the attorney enters
into an agreement regarding the use of the device and ob-
tains the permission of a United States District or Magistrate
Judge.” The agreement, in essence, requires attorneys to
deactivate all wireless and digital camera components of
their smart phones before entering the courthouse. Depend-
ing on the software the attorney is using, such an approach
may allow attorneys to consult their calendars without the
need to operate the wireless components of their devices.
The District of West Virginia goes one step further, allowing
the use of wireless devices such as “PDAs, Blackberries, and
laptop computers” to “assist attorneys in data entry or data
display in furtherance of courtroom proceedings.”®

Conclusion

With more and more attorneys becoming increasingly
reliant on wireless devices to manage their practices, courts
will find it more difficult to balance accommodating legiti-
mate uses of these devices with the court’s desire to ensure
an orderly, secure environment that is free of unnecessary
interruption. The plethora of local rules governing the use
of wireless devices within courthouses—even differing
from judge to judge®—reflects the judiciary’s experimenta-
tion with solutions to the problem. This diversity in pro-
cedure, complicated by continually updated restrictions,
makes it critically important for attorneys and their staff
to keep apprised of the local rules. Yet, until there is an
effective way to ensure that Britney Spears remains silent
during judicial proceedings, visitors to federal courthouses
will have to adjust their digital lifestyles to an environment
that is often decidedly nondigital. TFL

Seth Northrop is an associate at Robins,
Kaplan, Miller & Ciresi LLP in Minne-
apolis.
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posters, and to establish a prima facie cause of action for
defamation (the court then balances the defendant’s First
Amendment right to anonymous free speech against the
strength of the prima facie case) (see Dendrite Int’l Inc.
v. Doe No. 3, 775 A.2d 756 (NJ. 2001)); and

e analyzing a defendant’s motion for a protective order
under existing civil rules, balancing First Amendment
rights against a plaintiff’s right to the information sought
(see Klebr Harrison Harvey Branzburg & Ellers LLP v. JPA
Development Inc., 2006 WL 37020 (Pa. Com. Pl. 2000)).

Vicarious liability for employees’ misuse of a company’s
electronic communication poses yet another risk to em-
ployers. In Booker v. GTE.net LLC, 350 F.3d 515 (6th Cir.
2003), the Sixth Circuit affirmed the district court’s dismiss-
al of claims of negligent supervision and vicarious liability
for an employee’s inappropriate e-mail. Although the court
concluded that many of the required elements of the claims
had been met, the court dismissed the claim of negligent
supervision, because there was no evidence that the em-
ployer knew or should have known the employee would
send an inappropriate e-mail. The court also dismissed the
claim of vicarious liability, because the employee’s act was
not in furtherance of the company’s business. In another
recent decision, however, a New Jersey court ruled that
an employer may be civilly liable to a victim of child por-
nography when the employer fails to investigate or stop
an employee’s use of a workplace computer to view and
transmit child pornography. See Doe v. XYC Corp., 2005 WL
3527015 (N.J. App. Div. 2005).

Because employers face risks of such misuse, many
companies have increased the level of discipline that cor-
responds to employees’ activities in this area. A survey of
employees’ use of workplace e-mail, instant messaging, and
blogs conducted by the American Management Association
and the ePolicy Institute in 2006 indicates that 26 percent
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of employers have terminated employees for misusing the
company’s e-mail, 2 percent have dismissed workers for in-
appropriate instant messaging, and nearly 2 percent have
terminated employees for offensive content on blogs.

Conclusion

Electronic communication obviously offers a wealth of
benefits for employers as well as for employees. But new
risks accompany the benefits offered by today’s technol-
ogy. Both employers and employees have exposure con-
cerning issues of privacy, defamation, and protection of
proprietary information, just to name a few. With effective
e-policies, employee training, and consistent monitoring
and implementation of such policies, many of the pitfalls
encountered in cyberspace can be avoided. Those who
cannot avoid them, however, have existing and emerging
laws that can provide guidance to employers and employ-
ees alike. As this area of law continues to evolve, it remains
to be seen how the courts will treat issues such as blogging
and online social network research. TFL
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