
Message from  
the Chair
By Catherine Cano

Happy Holidays! 
The Labor and 
Employment Section 
welcomed a number 
of new committee 
members this fall and 

we have been busy making plans for the 
coming year. The Section is committed to 
providing useful and timely resources to our 
members, but we know there is always room for 
improvement. If you have ideas about how the 
Section can better serve your needs or if you would 
like information about becoming more involved in 
the Section, please let us know! ■ 
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Labor & Employment Section Makes a 
Strong Showing at the FBA Convention 
in Tampa
By Jack Blum

From September 5-7, 2019, the Federal Bar Association’s 
membership converged on the Hilton Tampa Downtown 
in Tampa, Florida for the FBA’s Annual Meeting and 
Convention.  The Labor & Employment Section made 
a strong showing at the meeting and convention with 
several members participating in timely and informative 
CLE panels and a number of members of the Section’s 
Governing Board present as conference attendees.

Section members headlined some of the convention’s 
most interesting CLE panels. Immediate Past Chair 
Whitney Sedwick Meister, current Secretary Jack 
Blum, and longtime Section Governing Board member 
Jim Hammerschmidt led a panel on Marijuana 
Legalization: Workplace Woes Over Weed and Beyond. 
This panel explored the developing employment law 
issues surrounding employee medicinal and recreational 
marijuana use. The three Section members were joined by 
Nebraska Deputy Solicitor General David A. Lopez, who 

discussed his state’s attempt to invoke the U.S. Supreme 
Court’s original jurisdiction and bring suit against the 
state of Colorado to seek redress for the spillover effects 
of Colorado’s marijuana legalization. Another longtime 
Section Governing Board Member, Donna Phillips 
Currault, moderated a panel on Noteworthy SCOTUS 
Decisions for General Counsel, Business Litigators, 
and Jurists.

If you missed out on this great opportunity to connect 
with Section members from across the nation, there is no 
need to worry.  It is never too early to start planning to 
attend the 2020 Annual Meeting & Convention, which will 
occur from September 9-12, 2020 in Charleston, South 
Carolina. Section members can also plan to attend the 
Labor & Employment Section’s next Biennial conference 
in Puerto Rico in February 2021. ■

A Membership Perk: Monthly Circuit Updates
Don’t forget that your membership in the Labor and Employment Section gives you access to the Monthly Circuit 

Updates! Each month, summaries of all the major labor and employment decisions in each Circuit are provided to all 
members in an eNewsletter that is also available on the Section’s webpage at http://www.fedbar.org/Sections/Labor-
Employment-Law-Section/Circuit-Updates.aspx. These Updates are an invaluable resource that allows members 
to stay up-to-date on important developments in each Circuit. Take a deep dive into all the new cases within your 
Circuit each month, and/or peruse all of the developments around the country to stay abreast of the law for your 
clients. If you would like to volunteer as a contributor for the Circuit Update, please contact Tim Bliss (tblisslaw@
gmail.com) or Jack Blum (jack.blum@polsinelli.com) for more information!

Join the Labor & Employment Law Section today!

www.fedbar.org

http://www.fedbar.org/Sections/Labor-Employment-Law-Section/Circuit-Updates.aspx
http://www.fedbar.org/Sections/Labor-Employment-Law-Section/Circuit-Updates.aspx
mailto:tblisslaw%40gmail.com?subject=
mailto:tblisslaw%40gmail.com?subject=
mailto:jack.blum%40polsinelli.com?subject=
http://www.fedbar.org
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Recent Trends in State Non-Compete 
Legislation

2019 has seen a frenzy of new state statutes and bills 
designed to curb the use of non-competition agreements. 
Undoubtedly part of the response to the “state call to 
action” requested by President Obama in October 2016, 
the state legislative activity is focused on a perception that 
non-competition agreements are overused or misused by 
employers. Regardless of the validity or invalidity of that 
perception, the legislative activity has gained traction. 

Here is a summary of the 2019 developments:

BILLS THAT HAVE BECOME LAW

Connecticut
Hidden on page 417 of the 567 page budget implementer 

bill1 passed on June 3, 2019, is a provision banning the 
imposition of non-compete agreements on individuals 
who provide “homemaker, companion or home health 
services” in the state.  The law does not provide further 
details to clarify who would fit within those professional 
designations.

Maine
HB 538, enacted June 28, 2019 and effective September 

18, 2019, prohibits the use of non-compete agreements 
for low-wage employees, defined as those earning at or 
below 400% of the federal poverty level (i.e., $12,490 
x 4 = $49,960). The law also requires employers to 
give advance notice of a non-compete requirement to 
employees, and prohibits non-competes from taking effect 
until after an employee has been employed with the 
employer for at least one year or a period of 6 months from 
the date the agreement was signed, whichever is later 
(allopathic and osteopathic physicians are exempted from 
this delayed onset restriction). The law recognizes only 
three legitimate protectable interests to support a non-
compete agreement: (1) trade secrets; (2) confidential 
information; and (3) goodwill.  The law further bars lateral 
no-poach agreements between two or more employers.

Maryland
SB 3282 was enacted on May 25, 2019 and takes effect 

on October 1, 2019.  The new law prohibits the use of non-
compete agreements for low-wage employees, defined as 
those earning equal to or less than $15 per hour or $31,200 
annually.

New Hampshire
SB 1973 was enacted on July 10, 2019 and took effect on 

September 8, 2019.  The law bans the use of non-competes 
for low-wage employees, defined as those who earn an 
hourly rate equal to or less than: (a) for non-tipped 
employees, 200% of the federal minimum wage (i.e., $7.25 
x 2 = $14.50 per hour), or (b) for tipped employees, 200% 
of the tipped minimum wage under New Hampshire law 
(i.e., $3.26 x 2 = $6.52 per hour). 

Oregon
HB 29924 was signed on May 14 and takes effect 

on January 1, 2020.  The new law amends Oregon’s 

existing non-compete law to require employers to provide 
employees with a signed, written copy of their non-
compete agreement within 30 days after their termination 
date.  If they fail to do so, the non-compete agreement will 
become void and unenforceable.

Rhode Island
Enacted on July 15, 2019 and effective on January 

15, 2020, HB 60195 prohibits the use of non-compete 
agreements for: (a) FLSA non-exempt employees; (b) 
“low-wage employees”; (c) undergraduate or graduate 
students who are working as interns or short-term 
employees while enrolled in school; and (d) employees 
age eighteen (18) or younger.  “Low-wage employees” are 
defined as those who earn equal to or less than 250% of 
the federal poverty level ($12,490 x 2.5 = $31,225).

Utah
HB 1996, enacted March 22, 2019, makes minor 

modifications to the statutory restrictions on the use 
of non-compete agreements in the broadcast industry.7 
Utah previously required non-compete agreements to 
be in writing and have a duration of no more than four 
years. The new law removes the four-year requirement 
and enforces non-compete agreements with a “reasonable 
duration.” 

Washington
HB 14508 was enacted on May 8, 2019 and takes 

effect on January 1, 2020.9  Among other things, the new 
law regulates the requisite contents of a non-compete 
agreement, the timing by which an employer must notify 
an employee of a non-compete requirement, and the 
sufficiency of consideration in support of a non-compete. 
The law also prohibits non-competes with respect to 
employees and independent contractors who fall below 
designated earnings thresholds.

PENDING LEGISLATION

I. Comprehensive Non-Compete Reform
Connecticut

HB 703810 would establish stricter statutory standards 
for the use and enforcement of non-compete agreements 
by imposing the following key requirements: 

•   Any non-compete agreement must be in writing and 
signed by the employer and employee, with language 
stating that the employee has the right to consult 
with counsel prior to signing; 

•   An employer who requires an employee to sign a non-
compete agreement prior to beginning employment 
must provide a copy of the agreement to the employee 
either before making the formal offer of employment 
or at least ten days prior to the start of employment, 
whichever comes first; 

•   An employer who requires an employee to sign a 
non-compete agreement during employment must 
provide notice of the agreement not less than ten 
business days before the agreement takes effect; and 
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•   An employer who requires an employee to sign a 
non-compete agreement during employment must 
provide additional consideration for the agreement 
beyond the mere continuation of employment.

Nevada
A.B. 41911 would amend Nevada’s existing non-compete 

law (which also covers employee and customer non-
solicitation covenants) by: (1) prohibiting non-compete 
covenants for employees who lacked direct access to 
trade secrets, business methods, customer lists, secret 
formulas or processes, or confidential information; (2) 
prohibiting non-compete covenants that exceed six 
months in duration (or one year in the case of “special 
circumstances”); (3) prohibiting non-compete covenants 
that restrict the servicing of former customers or clients 
that choose, without solicitation, to seek the employee’s 
services; and (4) prohibiting courts from partially enforcing 
unreasonable and overly broad non-compete covenants.

New York
AB 719312 seeks to ban the use of non-compete 

agreements for employees who make less than $75,000 
annually, and to regulate non-competes for employees 
who surpass that earnings threshold.  With respect to the 
latter group, a non-compete agreement must be in writing, 
must be signed by both parties, must be disclosed to the 
employee in advance of its effective date, and may not be 
enforced against an employee who has been discharged 
“without cause.”

II. Limited Non-Compete Reform
A. Limited as to Duration

South Dakota
SB 12013 seeks to prohibit non-compete agreements for 

unreasonable periods of time. Under current South Dakota 
law, employers and employees may enter into agreements 
that restrict competition for up to two years from the date 
of separation.  This bill would reduce the allowable post-
employment duration from two years to one.

B. Limited as to Earnings
Connecticut

HB 691414 would prohibit the use of non-compete 
agreements for low-wage employees. The legislation 
seeks to do so by establishing an income threshold for 
employees against whom non-compete provisions would 
be unenforceable.

Hawaii
HB 105915 seeks to prohibit non-compete agreements 

for low-wage employees. This legislation would amend 
Hawaii’s existing statute to prohibit the use of non-
compete agreements for employees whose earnings do not 
exceed the greater of the federal or state minimum wage 
or $15 per hour.  

Texas
HB 296016 would prohibit the use of non-compete 

agreements for low-wage employees who do not earn more 
than the federal minimum wage or $15.00 per hour.

Virginia
SB 138717 would also prohibit the use of non-compete 

agreements for low-wage employees. Unlike several other 
state bills, this bill expressly includes interns, students, 
apprentices, trainees, and independent contractors in its 
definition of “low-wage employees.”

C. Limited as to Profession
1.  Broadcast Employees

Rhode Island
SB 34519 would prohibit broadcast industry employers 

from requiring broadcast employees to: (a) enter into 
a non-compete agreement; (b) disclose the terms of an 
offer of employment from a prospective employer; or (c) 
agree to remain employed with the original employer if 
it agrees to match the terms and conditions offered by 
the prospective employer.  This bill does not apply to 
broadcast industry employees who primarily perform sales 
or management functions.

2.  Financial Advisors
Minnesota

SB 81220 seeks to regulate the use of non-compete 
agreements pertaining to financial advisors. This bill 
would prohibit the use of non-compete agreements to 
prevent investment advisor representatives or brokers 
from servicing close relatives.

3.  Information Technology Employees
Georgia

HB 8121 seeks to prohibit non-compete agreements 
for information technology employees. This legislation 
would ban all such non-compete agreements unless the 
agreement “expressly provides for specific, reasonable, 
additional consideration paid to the benefit of the 
information technology employee.”

4.  Physicians
Connecticut

SB 37722 seeks to prohibit non-compete agreements 
for physicians, entirely. Prior to this bill, the State merely 
regulated the enforcement of non-compete agreements 
for physicians regarding the duration of the agreement 
and geographic restrictions. The State now shifts its focus 
toward a complete ban.  

Illinois
HB 232823 amends the Hospital Licensing Act, to prohibit 

non-compete agreements that restrict a physician’s ability 
to leave employment with a hospital (or a hospital 
affiliate) and immediately practice in the same field of 
medicine and geographic area. 

Minnesota
HB 55724 would place a total ban on the use of non-

compete agreements for physicians. 

5.  Independent Contractors
Texas

HB 152225 would prohibit the use of non-compete 
agreements for independent contractors in connection 
with oil and gas operations.
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III. Non-Compete Bans
Arkansas

HB 106826 expressly states that its intent is to prohibit 
non-compete agreements.  However, the legislation merely 
repeals the State’s non-compete statute, which is more 
restrictive toward non-competes than the previously 
enforced common law interpretations.  As such, instead of 
banning non-compete agreements, the proposed legislation 
would actually eliminate statutory regulation of them.  

Connecticut
HB 691327 would ban non-compete agreements, except 

in connection with the sale of a business or as part of a 
partnership or ownership agreement. This law would also 
regulate the use of non-competes in other ways, such 
as the time-frame in which an employee receives the 
agreement, the duration of the terms of the agreement, 
provisions informing the employee of his or her right to 
consult counsel, and a requirement that the agreement be 
signed by both the employer and employee.   

Illinois
HB 256528 would amend existing Illinois law and ban non-

compete agreements entirely.  Illinois currently prohibits 
non-compete agreements for low-wage employees, defined 
as those employees whose earnings do not exceed the 
greater of the federal, state, or local minimum wage or 
$13.00 per hour. The proposed amendment would apply 
the non-compete ban to all employees, regardless of 
earnings.

Pennsylvania
HB 17129 seeks to impose a total ban on non-compete 

agreements. As an amendment to the “Freedom to Work 
Act,” this bill would ban non-competes entirely, except in 
connection with the sale of a company or dissolution of a 
partnership or LLC.

Vermont
HB 130 seeks to impose a total ban on non-compete 

agreements. The bill does, however, make an exception in 
connection with the sale of a company or dissolution of a 
partnership or LLC.

CONCLUSION
As this article confirms, there is significant legislative 

activity in the non-compete world, and legislative interest 
in the subject shows no signs of abating.  Employers 
needing assistance in complying with the restrictive 
covenants of the states in which they operate are 
encouraged to contact an attorney with experience in 
drafting and enforcing restrictive covenants. ■

Mary A. Smith is a Principal 
and Litigation Manager in the 
White Plains, New York, office of 
Jackson Lewis P.C. Ms. Smith has 
been with Jackson Lewis since 
August 1992. She concentrates her 
practice in employment counseling 
and litigation, as well as, the 

noncompetition practice group. Ms. Smith’s litigation 
practice includes the defense of employers in state and 
federal courts and administrative agencies such as 
the Equal Employment Opportunity Commission, New 
York State Division of Human Rights, and the New 
York City Commission of Human Rights.

Delonie A. Plummer is an 
Associate in the White Plains, New 
York, office of Jackson Lewis P.C. 
Her practice focuses on representing 
employers in workplace law matters, 
including preventive advice and 
counseling. In her Privacy, Data and 
Cybersecurity practice, Ms. Plummer 
counsels employers on compliance 

with federal and state privacy laws, in addition to 
data breach prevention and response.

Endnotes:
1Available at https://www.cga.ct.gov/2019/TOB/h/

pdf/2019HB-07424-R00-HB.PDF.
2Available at https://custom.statenet.com/public/

resources.cgi?id=ID:bill:MD2019000S328&cuiq=823c6028-
b366-5692-a2bb-4278ec6ad2a0&client_md=8b480ffd37cde
36a28737e951864c403&mode=current_text.

3Available at https://legiscan.com/NH/text/SB197/
id/1863605.

4Available at https://olis.leg.state.or.us/liz/2019R1/
Downloads/MeasureDocument/HB2992/Enrolled.

5Available at https://custom.statenet.com/public/
resources.cgi?id=ID:bill:RI2019000H6019&cuiq=823c6028-
b366-5692-a2bb-4278ec6ad2a0&client_md=ce0646520de5
d3953bd4bd7ff7d5ebe8&mode=current_text.

6Available at https://custom.statenet.com/public/
resources.cgi?id=ID:bill:UT2019000H199&cuiq=823c6028-
b366-5692-a2bb-4278ec6ad2a0&client_md=d76dfb1aa1066
9458bb6d5a67e69ec72&mode=current_text.

7See also Conrad S. Kee, et al., Utah Amends Three-
Year-Old Non-Compete Law for Second Time in Two 
Years, Non-Compete and Trade Secrets Report (March 
26, 2019), available at https://www.noncompetereport.
com/2019/03/utah-amends-three-year-old-non-compete-
law-for-second-time-in-two-years/.

8Available at http://lawfilesext.leg.wa.gov/bienni-
um/2019-20/Pdf/Bills/Session%20Laws/House/1450-S.
SL.pdf#page=1.

9See also Sherry L. Talton, et al., Washington Governor 
Signs Non-Compete Law, Non-Compete and Trade Secrets 
Report (May 9, 2019), available at https://www.noncom-
petereport.com/2019/05/washington-governor-signs-non-
compete-law/.

10Available at https://custom.statenet.com/public/
resources.cgi?id=ID:bill :CT2019000H7038&cuiq=82
3c6028-b366-5692-a2bb-4278ec6ad2a0&client_md=0b1494
4285a27f1f11448bf4dba00d90&mode=current_text.
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Kisor v. Wilkie and the Evolution of Auer 
Deference
By Caroline E. Bressman

Auer deference, or sometimes called Seminole Rock 
deference, refers to the doctrine by which courts defer to 
an agency’s interpretation of its own regulations.  As early 
as 1945, the U.S. Supreme Court articulated a standard 
by which courts should defer to agency interpretations in 
Bowles v. Seminole Rock & Sand Co.1  Decades later, in 
Auer v. Robbins, the Court considered the then-Secretary 
of Labor’s amicus brief interpreting a regulation under the 
Fair Labor Standards Act (FLSA).2  In that opinion, the 
Court reasoned that the agency’s interpretation was “under 
our jurisprudence, controlling unless ‘plainly erroneous or 
inconsistent with the regulation.’”3

Is this the appropriate measure for courts to consider 
agency interpretations of regulations?  Should courts 
exercise deference at all?  During its 2018 Term, the U.S. 
Supreme Court granted certiorari on the issue of whether 
Auer deference should be abolished.  In June 2019, Auer 
survived, though Justice Kagan, who wrote the plurality 
opinion, “reinforced” its limits.4  A few recent district court 
decisions on employment law issues demonstrate how the 
doctrine may evolve.

The Kisor v. Wilkie Decision
In 1982, James Kisor, a Vietnam War veteran, applied 

for disability benefits through the Department of Veterans 
Affairs (VA), alleging that he had developed post-traumatic 
stress disorder (PTSD) from his participation in Operation 
Harvest Moon.  The agency denied his application and 
determined that he did not have PTSD.  In 2006, Kisor 
moved to reopen his claim and submitted two new service 
records in support of his application.  The VA granted 
benefits to Kisor this time, but only from 2006 rather than 
1982.  The Board of Veterans’ Appeals affirmed, based on 
its interpretation of an agency rule.5  The Court of Appeals 
for Veterans Claims affirmed for the same reason.  Finally, 
the Court of Appeals for the Federal Circuit deferred to 
the Board’s interpretation of the VA rule and also affirmed.

  In the opinion, Justice Kagan gave an account of how and 
why the Auer doctrine emerged.  The explanation for this 
doctrine is rooted in a “presumption about congressional 
intent . . . Congress would generally want the agency to 
play the primary role in resolving regulatory ambiguities.” 
6 Justice Kagan marched through the justifications for 
this approach:  An agency that promulgated a rule is in 
a better position to know what it means than a court.  
Resolving regulatory ambiguities involves judgment 
calls, often rooted in policy concerns.  Agencies have the 
special expertise in administering highly technical issues.  
Agencies can provide uniform resolutions to ambiguous 
rules, instead of through “piecemeal litigation.” 

Justice Kagan then set forth steps for applying agency 
deference: (1) if, after the court uses all statutory 
interpretation tools at its disposal, the regulation must 

be “genuinely ambiguous,” (2) and if the agency’s 
interpretation (a) is “reasonable,” (b) reflects the agency’s 
“authoritative” or “official position,” and (c) implicates the 
agency’s substantive expertise, then the court may apply 
agency deference.7  Justice Kagan then addressed each 
of Kisor’s arguments that courts should no longer employ 
Auer deference and particularly emphasized that stare 
decisis—and the “long line of precedents . . . going back 
75 years or more”—cuts against overruling the doctrine.8

Justice Gorsuch concurred with the judgment, but he 
vehemently disagreed with Justice Kagan’s opinion, calling 
the Auer doctrine a “paper tiger” that developed more 
from “accident” into being “the reflexive rule of deference 
to regulatory agencies we know today.”9  Chief Justice 
Roberts and Justice Kavanaugh also wrote separate 
opinions, concurring in the judgment.10

Subsequent Employment Law Cases Applying Kisor 
v. Wilkie

A handful of district courts have already applied Kisor’s 
framework to employment-related agency interpretations 
of regulations.

In an FLSA case, the Eastern District of Pennsylvania 
analyzed whether the U.S. Department of Labor’s (DOL) 
current interpretation of the Dual Jobs regulation 
warranted Auer deference.11  Following the steps in Kisor, 
the court first determined that the Dual Jobs regulation 
was “genuinely ambiguous.”  However, the court declined 
to exercise deference to the DOL’s current interpretation 
of the Dual Jobs regulation.12  The court first found that 
the interpretation is unreasonable because the DOL’s 
interpretative documents contain internal inconsistencies 
regarding whether there is some limit on the amount of 
related and untipped work a tipped employee can perform 
to be engaged in dual jobs, or whether there is no limit at 
all.  What is more, the court found that if the interpretation 
means the latter, then that interpretation would be “plainly 
inconsistent” with the undefined temporal language in 
the Dual Jobs regulation.  Next, the interpretation does 
not reflect “fair and considered judgment” because it is a 
complete reversal from the DOL’s prior 80/20 Rule, which 
had been asserted as recently as in 2016.13  Therefore, the 
court did not defer to the DOL’s interpretation of the Dual 
Jobs regulation.14

In another case, the Ninth Circuit considered the 
Secretary of Labor’s interpretation of the Respiratory 
Protection Standard, a regulation promulgated under the 
Occupational Safety and Health Act (OSHA).15  Adopting 
the reasoning from Kisor, the Ninth Circuit used tools of 
statutory interpretation to conclude that the regulation 
is not “genuinely ambiguous.”  First, the Court looked 
at the regulation’s text and structure to determine that 
employers must evaluate respiratory hazards whenever 
there is “potential” for overexposure of employees.16  
Next, the Court also analyzed the purpose and history 
of the regulation—which is “to prevent atmospheric 
contamination” so that employees working in industrial 
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facilities avoid associated occupational diseases—to 
further support its conclusion that the regulation’s plain 
language is not ambiguous.17

Finally, in a Whistleblower Protection Act (WPA) case, 
the Federal Circuit analyzed whether a National Labor 
Relations Board job posting was an interpretation of a 
WPA regulation, and if so, whether it warranted Auer 
deference.18  The court first concluded that the posting 
is not an interpretation of the regulation, because the 
regulation “has nothing to do with” the qualifications or 
experience level required for the position in the vacancy 
announcement.19  The court went on to reason that even if 
the job posting was an interpretation of a regulation, Auer 
deference was not due.  Reversing the order of inquiry in 
the Kisor decision, the Federal Circuit first stated that 
the posting did not reflect “fair and considered judgment” 
since the interpretation appeared to be a post hoc 
rationalization advanced to defend past agency action.20  
Then, the court used plain language analysis to determine 
that the regulation was not “genuinely ambiguous.”21

 Whether Auer deference ought to remain in force, 
and if so, in what manner it should operate, has been 
subject to fierce debate among judges, practitioners, and 
scholars.22  In the meantime, though, Auer deference 
survives. ■ 

Caroline E. Bressman is an 
associate attorney at Nichols Kaster, 
PLLP in Minneapolis, Minnesota. 
She practices plaintiffs-side national 
class and collective action wage and 
hour litigation.
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New DOL Rules Lift Overtime Pay Cutoff 
to $35k for Executive, Administrative, and 
Professional Workers and Raise “Highly 
Compensated Worker” Threshold
By Laura De Santos and Nathan Pearman

The U.S. Department of Labor unveiled the final version 
of its overtime exemption rule on Tuesday, September 
24, 2019, setting the salary threshold workers will need 
to exceed to qualify for the Fair Labor Standards Act 
(FLSA) “white collar” exemptions at $35,568 per year, or 
approximately $684 per week.

The new rate takes effect January 1, 2020.

In order to be exempt from overtime under the federal 
FLSA, employees must be paid a salary of at least threshold 
amount and also meet certain duties tests.  If employees 
are paid less than the threshold or do not meet the tests, 
those employees must be paid 1.5 times their regular 
hourly rate for any hours worked in excess of 40 hours per 
workweek.

In 2016, the DOL sought to double the previous 
threshold ($23,660 annualized, or $455 a week), but that 
provision was enjoined by Judge Amos Mazzant in the U.S. 
District Court for the Eastern District of Texas before it 
could take effect and an appeal of the injunction remains 
pending in the Fifth Circuit.

The new rule will likely result in employers reclassifying 
more than 1,000,000 exempt workers to nonexempt status 
and to raise salary for others above the new threshold.  

Besides the approximately $35,000 salary threshold, the 
new rule raises the so-called “highly compensated worker” 
threshold from $100,000 to $107,432. The proposed 
version of the DOL’s rule had set that number at around 
$147,000.  The highly compensated employee exemption 
covers well-paid workers who perform some managerial 
duties. Employees designated as highly compensated 
face less stringent requirements for being exempt from 
overtime.

Here are some nuts and bolts of the new rule for 
employers as well as tips for how to address the new rules:

•   Under the new rule, nondiscretionary bonuses and 
incentive payments (including commissions) paid on 
at least an annual basis may be used to satisfy up to 
ten percent (10%) of the standard salary level.

•   The new rules raise the threshold for overtime 
exemptions to a minimum salary of $35,568 per year, 
as well as the threshold for highly compensated 
employees from $100,000 a year to $107,432 (of 
which $684 must be paid weekly on a salary or fee 
basis).  This increase is approximately $40,000 less 
than what DOL initially proposed, and represents the 
80th percentile (rather than the 90th percentile) of 
all full-time salaried workers’ earnings nationwide.

•   The “white collar” exemptions require employees to 
perform certain duties and to earn at least the salary 
threshold.  However, highly compensated employees 

may be eligible for exempt status if the meet the 
reduced duties test, as follows:

•   (1) The employee’s primary duty must be office or 
nonmanual work.

•   (2) The employee must “customarily and regularly” 
perform at least one of the bona fide exempt duties 
of an executive, administrative, or professional 
employee.

•   Note that the new rule does not alter the duties tests.
•   The new DOL rule does not include the 2016 proposal 

to automatically adjust the salary threshold every 
three years to the 40th percentile of earnings of 
full-time salaried workers in the lowest-wage census 
region.  Instead, the new rule does not provide for 
automatic adjustments to the salary threshold.  
However, it is stated that the DOL “intends to update 
these thresholds more regularly in the future,” 
according to the final rule.

Employers should also assess their employees’ job 
duties to make sure they satisfy one or more of the “white 
collar” exemption criteria:

•   Executive Exemption: the employee’s primary 
duty is managing the enterprise, a department, or a 
subdivision of the enterprise.  The employee must 
customarily and regularly direct the work of at least 
two employees and have hiring and firing authority 
(or at least input).

•   Administrative Exemption:  the employee’s 
primary duty must be office or nonmanual work that 
is directly related to the management or general 
business operations of the employer or the employer’s 
customers.  The employee’s duties must include 
exercising discretion and independent judgment with 
respect to “matters of significance.”

•   Professional Exemption:  the employee’s primary 
duty must be work “requiring advanced knowledge” 
in a field of science or learning that is customarily 
acquired by prolonged, specialized, intellectual 
instruction or study.

Employers can prepare to comply with the new rule 
by pulling data for exempt workers earning below the 
new threshold, to identify whom those employers might 
reclasisify to nonexempt or give a salary increase.  Indeed, 
employers need to take proactive steps regarding the 
financial impact for changes in labor costs necessitated by 
the new DOL rule.

Employers can further assess whether to increase 
employee salaries to fall above the new threshold, or 
whether it is more financially feasible to reclassify an 
employee as nonexempt and pay overtime.  Employers 
who reclassify employees to nonexempt status need to 
take careful steps to track affected workers’ work time and 
pay overtime premiums for all hours worked beyond 40 
hours in a work week.

Employers should develop explanations to ensure the 
reclassified employees are aware that they are not being 
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demoted, and that the changes are based upon the new 
DOL rule.

Make sure that employees are provided training and 
instruction regarding systems for time-keeping, tracking 
overtime, and paying bonuses, and develop plans to 
manage or limit overtime hours by reclassified nonexempt 
employees. ■

Laura De Santos is a partner 
in the Houston and Austin offices 
of Gordon & Rees. Ms. De Santos 
concentrates her practice on 
employment law litigation, product 
liability, and commercial Litigation. 
She represents employers on matters 
involving discrimination, wrongful 
termination, harassment, and 

retaliation brought under Title VII, FMLA, ADA, and 
various state employment statutes. She also regularly 
counsels employers on personnel policies, harassment 
investigations, wage and hour issues and represents 
employers before administrative agencies, including 
the TWC, EEOC, and DOL.

Nathan Pearman is Senior Counsel 
in the Dallas office of Gordon & Rees. 
He represents small businesses to 
large global corporations in complex 
litigation involving high-stakes 
commercial disputes, labor and 
employment matters, construction 
litigation, and trade secret litigation.  
Mr. Pearman’s employment practice 

focuses on representing corporate clients in employment 
litigation involving Title VII, the ADA, the FLSA, the 
ADEA, the FMLA, Chapter 21 of the Texas Labor Code, 
and the Texas Whistleblower Act, as well as restrictive 
covenants/non-compete agreement litigation.
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