
I reviewed an article recently that discussed the state of 
the profession as it relates to the practice of law post COVID-
19. The article addressed the foreseeability of changes in the 
practice of law in the State of Florida, where I practice, but I 
wondered whether the results of the survey would be similar in 
other states throughout our country. For example, a majority 
of those responding foresee permanent changes in remote 
working policies, technological resources used by the courts, 
and technological resources used by firms and/or legal offices. 

Likewise, a majority of those responding indicated that calendar call/sounding and 
motion calendars should continue via Zoom or some other virtual platform. At least 
one individual responding to the survey indicated that all non-evidentiary matters 
should be heard without requiring in-person attendance. 

While I agree that the last year has and will likely continue to have significant 
impacts on the practice of law, specifically including the use and availability of 
technology and perhaps to a more limited extent remote working policies, I am 
not entirely convinced that Zoom or other virtual platforms should continue to be 
used for all hearings and trials, even motion calendars. I say that with the caveat 
that my perspective is limited to the nature of my practice, civil litigation, and while 
acknowledging that I am certainly outnumbered, at least based on the survey results 
set forth above. With in-person hearings, I gain certain cues and information from 
non-verbal interactions in the courtroom or hearing room that are somewhat more 
limited, if totally non-existent, in virtual hearings. With in-person hearings, I believe it 
is easier to assess witness credibility. I have also experienced, either directly or in my 
involvement in such virtual platforms, technological and connection issues, and issues 
with the electronic presentation of evidence. I have also noticed that these issues are 
magnified when the nature of the action involves multiple parties, and/or counsel.

I do not mean to argue or suggest that the use of these virtual platforms has no 
place in the practice of law moving forward, only that their use should be more 
limited than the results of the survey suggest. Perhaps you disagree. Where we 
can likely find some middle ground is that any policies enacted for our post-COVID 
future should be shaped by considering the totality of the issues at play, and 
designed to address as many of these practicalities as possible. 

I want to thank you for being a member of the Federal Litigation Section, and if our 
Board can be of any assistance to your Chapter, Section, or Division, or if you have any 
questions, please do not hesitate to reach out to me directly at nnewlon@jclaw.com. 
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The publication of this Spring 2021 
edition of SideBAR marks one year since 
I took over as the Newsletter Editor for 
the Federal Litigation Section. And what 
a year it has been. Last Spring I was 
writing to you all about having to adapt 
to working from home. Now, I recently 
read that half of all adults in the United 
States—and counting—have received 

at least one dose of a Covid-19 vaccine. The Federal Bar 
Association is planning its in-person Annual Meeting and 
Convention in Miami this September. Just as I was finally 
getting the hang of using Zoom for hearings and depositions, 
it seems we are thankfully getting close to living in a world 
where in-person events will be an option again.

We hope that very soon our members will once again see 
pictures in this newsletter of happy faces gathered together 
at many of our Section’s wonderful events. For now, we 
have a great edition to share with you all that continues 
our focus on timely topics that will be of interest to our 
members. Some of those topics include a note about a recent 

Supreme Court decision addressing personal jurisidction in 
an increasingly globalized business world, an interview with 
a medical professional discussing techniques for working 
with clients and witnesses who have suffered a traumatic 
experience, and an article on the history of court attire 
inspired by some recent judicial criticisms of the casual 
appearance of attorneys during Zoom hearings. 

I wish to thank all of the authors who submitted those 
articles for inclusion in this edition of SideBAR. Their 
contributions allow our newsletter to keep our members 
informed about a variety topics affecting federal litgators. 
As always, if you have an idea for something you would like 
to see in the pages of SideBAR, please reach out to me at 
jburns@jclaw.com. Until next time. 
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Montana v. Ford and the Evolving Landscape of Sufficient Contacts for Specific Personal Jurisdiction

By Elisabeth M. McOmber and Stephanie N. Nielson

Establishing personal jurisdiction over a party is a thresh-
old issue in every civil lawsuit and making sure your client 
properly can bring suit, or, on the other side, is only sued in 
a proper place, is a key component of any litigation strategy. 
In recent years, the U.S. Supreme Court has issued several 
decisions that have altered the previously established land-
scape for determining personal jurisdiction. The most recent 
decision, Ford Motor Company v. Montana, was issued 
on March 25, 2021.1 Decided unanimously, this case again 
modifies the law on personal jurisdiction and all practitioners 
should understand how it may affect their clients and posi-
tions they take on personal jurisdiction in our federal courts. 

In 2014 the U.S. Supreme Court decided Daimler v. 
Bauman, clarifying that general personal jurisdiction—the 
type of personal jurisdiction where a party can be sued in 
that jurisdiction for any claim—is limited to a corporation’s 
principal place of business or state where it is incorporated 
with a few very limited exceptions.2 With the ability to 
establish general jurisdiction more restricted, ongoing 
litigation over personal jurisdiction has increasingly focused 
on how to establish specific jurisdiction.

Bauman was followed by two key decisions on specific 
personal jurisdiction—the type of jurisdiction that requires 
a non-resident party to have conduct in the particular 
state that allows the court to exercise jurisdiction. Unlike 
previous jurisprudence on specific jurisdiction stemming 
from International Shoe Co. v. State of Washington, 
Office of Unemployment Compensation & Placement, 
which required that defendants have minimum contacts with 
the forum State such that the suit is reasonable and does 
not offend traditional notions of fair play and substantial 
justice,3 in Walden v. Fiore and Bristol-Myers Squibb Co. 
v. Superior Court of Cal., San Francisco City the Court 
focused the specific jurisdiction analysis on the relationship 
among defendant, forum and litigation.4 

Just after the Bauman decision, the Supreme Court decided 
Walden, which held that for a court to exercise personal 
jurisdiction consistent with due process, the defendant’s suit-
related conduct must create a “substantial connection” with 
the forum State.5 It was not enough that a defendant’s conduct 
outside of the forum affected plaintiffs with connections to 
the forum State even if that effect was foreseeable.6 Then, in 
2017, the Supreme Court decided Bristol-Myers Squibb Co., 
further explaining the requirements to establish a “substantial 
connection” sufficient to establish a nexus between the suit, 
a party’s conduct, and the forum. In Bristol-Myers, an out of 
state plaintiff brought suit in California against Bristol-Meyers, 
the manufacturer of a nationally marketed medication called 
Plavix.7 The plaintiffs did not reside in California and did not 
purchase Plavix in California; nor had they used or suffered 
any harm from the medication in California. The Court rejected 
specific jurisdiction over Bristol-Meyers, and confirmed that a 
claim must “arise out of or relate to” a defendant’s forum-

state contacts for specific personal jurisdiction to attach.8 The 
Court explained that there must be a connection between the 
forum and the specific claims at issue; a defendant’s unrelated 
forum State conduct is not enough or even relevant if it has no 
connection to a plaintiff’s claim.9 

Walden and Bristol-Myers are generally viewed to have 
more narrowly tailored the conduct needed to establish 
specific jurisdiction over a non-resident defendant, making 
it difficult to demonstrate jurisdiction solely because a 
defendant conducts business in a given state. In contrast, 
Ford Motor Company v. Montana, appears to loosen the 
specific jurisdiction requirements, at least under certain fact 
patterns. 

Ford v. Montana stems from two car accident cases, 
one brought in Montana by a Montana resident who was 
killed by an allegedly defective 1996 Ford Explorer and 
the other brought in Minnesota by a Minnesota resident 
who was injured by an allegedly defective 1994 Crown 
Victoria.10 Both accidents occurred in the state where 
the plaintiffs resided. But in each case the vehicles were 
designed, manufactured, and originally sold outside of the 
forum states. Ford acknowledged it had availed itself of the 
privilege of conducting activities in each state, but it moved 
to dismiss the actions for lack of personal jurisdiction, 
contending that there must be a causal connection between 
Ford’s conduct in the state and the plaintiff’s injury.11 To 
support this assertion, Ford relied primarily on the Court’s 
recent decisions in Bristol-Meyers and Walden.12

In a unanimous 8-0 decision,13 the Supreme Court rejected 
what it called Ford’s “causation-only approach.”14 The Court 
reiterated that to establish specific jurisdiction, the plaintiff’s 
claims must “arise out of or relate to the defendant’s contact 
with the forum.”15 However, the Court delivered a new 
interpretation of this phrase as two distinct clauses—“arise 
out of” “or relate to.”16 While the Court acknowledged that 
“arise out of” “asks about causation,” it found that the “relate 
to” phrase “contemplates that some relationships will support 
jurisdiction without a causal showing.”17 The Court explained 
that its decisions had “never framed the specific jurisdiction 
inquiry as always requiring proof of causation—i.e., proof that 
the plaintiff’s claim came about because of the defendant’s 
in-state conduct.”18 Rather, under the separate “relate to” 
standard, a court may have jurisdiction, “because of ‘another 
activity or occurrence’ involving the defendant that takes 
place in the State.”19 In other words, the relevant question was 
whether Ford’s contacts with the states were “related enough 
to the plaintiffs’ suits.”20 The Court found Ford’s contacts 
met this test because the “resident-plaintiffs allege that they 
suffered in-state injury because of defective products that 
Ford extensively promoted, sold, and serviced in Montana 
and Minnesota” and therefore “the connection between the 
plaintiffs’ claims and Ford’s activities in those States . . . is 
close enough to support specific jurisdiction.”21 
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Importantly, the Ford v. Montana decision does not 
appear to change the specific jurisdiction analysis where 
a defendant’s case-related conduct does not have any 
meaningful connection to the forum. The Court distinguished 
Bristol-Meyers, explaining that there the defendant’ 
activities in California lacked any connection to the plaintiff’s 
claims—the plaintiffs had not been prescribed Plavix in 
California, had not ingested Plavix in California, and were 
not residents of California.22 The Court contrasted the Ford 
cases where, while the products were not originally sold in 
the forum states, the plaintiffs were residents of the states, 
used the products in the states, and were injured when 
the products allegedly malfunctioned in the states.23 The 
Court additionally differentiated Walden, finding that case 
had “precious little” to do with the issues before it because 
in Walden the defendant had not purposefully availed 
himself of the forum state (which Ford admitted it had in 
these cases) and thus the question of whether a sufficient 
connection existed between the defendant’s in-state activity 
and the plaintiff’s claims was never addressed.24 Thus, Ford 
v. Montana should not affect the established precedent that 
specific jurisdiction does not attach where a defendant has 
not purposefully availed itself in the forum state nor where 
a non-resident plaintiff cannot demonstrate any case-related 
in-state conduct by a non-resident defendant.

Nonetheless, the Supreme Court’s creation of a separate 
“relate to” standard as an independent basis for specific 
jurisdiction complicates the personal jurisdiction question 
and, until further clarified, appears to broaden the scope 
of specific personal jurisdiction for companies who market 
and sell their products or services nationally. It is certain 
that following this decision plaintiffs asserting specific 
jurisdiction over national company defendants who market 
and sell products or services in all states will use the new 
“relate to” standard to argue that, if the plaintiff resides 
in the state and the injury or damages occurred there, the 
defendant’s general marketing and sale of the product or 
service at issue in the state satisfies the required connection 
between the forum, the defendant’s conduct, and the 
litigation. This is particularly true where, although the Ford 
v. Montana opinion states that its conclusion that “relate 
to” does not require a causal connection “does not mean that 
anything goes” and that the phrase “incorporates real limits,” 
it offers no specific guidance as to what the parameters of 
these real limits should be.25

Indeed, Justice Alito and Justice Gorsuch’s concurrences 
highlight the lack of any guidance as to the limits of the “relate 
to” standard. Justice Alito and Justice Gorsuch each disagree 
with interpreting “arise out of or relate to” as two separate 
and distinct clauses.26 Justice Alito opined that in creating 
this distinction, the Court has effectively recognized “a new 
category of cases in which personal jurisdiction is permitted” 
where the plaintiff’s claims do not “arise out of” a defendant’s 
contacts but somehow sufficiently “‘relate to’ those contacts 
in some undefined way.”27 Justice Alito noted that while the 
Constitution does not require a strict causal relationship, that 
“is not to say that no causal link of any kind is needed.”28 He 

advised further that “to rein in this [“relate to”] phrase, limits 
must be found” and suggested that “what limits the potentially 
boundless reach of ‘relate to’ is just the sort of rough causal 
connection” he had described.29 Justice Gorsuch similarly 
cautioned that creating a separate “or relate to” standard, 
“loosed from any causation,” leaves us guessing what that 
phrase really means and fails to impose any “real limits.”30 
Justice Gorsuch deems the “relate to” standard an “affiliation” 
test and highlights that the problem lies between a case like 
Ford v. Montana where there are “continuous” contacts with 
a forum and one where the contacts are merely “isolated” or 
“sporadic.”31 As he puts it “between the poles of “continuous” 
and “isolated” contacts lie a virtually infinite number of 
“affiliations” waiting to be explored.”32

In sum, as Justices Alito and Gorsuch forecast, after Ford 
v. Montana lower courts and practitioners will have to grapple 
with where exactly the limits of the new “relate to” standard lie, 
particularly in cases “within the poles” such as where in-state 
conduct by an out-of-state defendant exists but is not as 
extensive as that of Ford or other similarly situated defendants 
or where the given forum state lacks as significant a connection 
to the plaintiffs and their injuries. In the meantime, how to 
determine whether specific jurisdiction attaches will continue 
to be contested in any case where the facts do not align neatly 
with Bristol-Meyers, Walden, and now Ford v. Montana.
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Meditation and Yoga in Mitigating PTSD’s Effect on the Body and the Mind
By Rachel V. Rose, JD, MBA

Overview

As Alexander Den Jeijer stated, “[w]hen a flower doesn’t 
bloom, you fix the environment in which it grows, not the 
flower.” If we build on the premise that an individual is the 
flower, then according to a 2004 ground-breaking study yoga 
can actually change one’s internal physiologic environment.1 
According to the American Psychiatric Association (APA), 
the professional entity that publishes the Diagnostic and 
Statistical Manual of Mental Disorders (DSM-5), 

Posttraumatic stress disorder (PTSD) is a psychiatric 
disorder that may occur in people who have 
experienced or witnessed a traumatic event such as 
a natural disaster, a serious accident, a terrorist act, 
war/combat, or rape or who have been threatened 
with death, sexual violence or serious injury.2

How do yoga and meditation play a role in effective, 
holistic PTSD therapy? As a female attorney who teaches 
bioethics at Baylor College of Medicine and was quoted in 
an Atlanta Journal Constitution article3 on the subject of 
rape and the trauma related to harm in medical settings, I 
wanted to provide the reader with a medical professional’s 
perspective. 

Ms. Edna Balboa, M.Ed., LPC is a psychotherapist and yoga 
instructor, whom I met when we presented at a conference 
hosted by M.D. Anderson Medical Center (Houston, Texas). 
Her perspective is unique and should be beneficial for 
lawyers, clients, and judges as these individuals address 
PTSD in a variety of ways throughout the legal process. 

Interview

RR: You have a unique skill set for trauma treatment. 
You’re a licensed therapist and certified trauma-informed 
yoga teacher. Please tell us about your practices and 
any interesting projects that you are working on. 

EB:  Last year I completed a program to become Certified 
Mental Health Integrative Medicine provider. This year I am 
finishing up The Trauma Research Foundation’s Certificate 
in Traumatic Stress Studies. In my practice I incorporate 
holistic protocols to aid and facilitate the integration of mind 
and body to bring forth healing. 

RR: In the book The Body Keeps Score the authors 
indicated that their involvement with yoga stems back 
to 1998 when there were rumblings of a new biological 
marker, heart rate variability (HRV), which is part of 
the autonomic nervous system. Do you ascertain HRV 
or ask patients about their heart rates during and after 
a triggering event? How do yoga and meditation affect 
HRV?

EB:  During the initial session I ask clients how they experience 
past traumatic events, which may include anxiety and panic 
attacks, physically in their bodies. On page 267 of The Body 
Keeps Score, Bessel Van Der Kolk, M.D. encapsulates the 
story of one patient’s fight-or-flight response.

Because we can now identify the brain circuits involved 
in the alarm system, we know, more or less, what was 
happening in Annie’s brain as she sat that first day in my 
waiting room: her smoke detector, her amygdala, had been 
rewired to interpret certain situation as harbingers of life-
threatening danger, and it was sending urgent signals to her 
survival brain to fight, freeze, or flee. Annie had all these 
reactions simultaneously – she was visibly agitated and 
mentally shut down. 

On the same page, Dr. Van Der Kolk articulates that, 
“[o]ne of the ways the memory of helplessness is stored is as 
muscle tension or feelings of disintegration in the affected 
body areas: head, back, and limbs in accident victims, vagina 
and rectum in victims of sexual abuse.” The mind-body 
connection is readily apparent.

Patients often describe a racing heart, pounding heart, or 
feeling heaviness on their chest. I teach my clients various 
yogic breathing techniques to help them calm their heart 
rate. I also teach centering techniques to lower the heart rate 
and mindfulness to direct the mind. Dr. Stephen Porges has 
done extensive work on how the vagus nerve (primary nerve 
involved with the parasympathetic control of the heart, lungs, 
and digestive tract) when stimulated can calm the heart rate 
and the over-active limbic system (i.e., the part of the brain 
involved in behavioral and emotional responses). I teach 
specific breathing techniques that engage the vagus nerve 
to engage the parasympathetic nervous system. One of the 
techniques is simple – deep breathing by inhaling through 
the nose and exhaling through the mouth in a controlled, 
even manner. This does not need to be exaggerated and is 
something that an individual can do in court or a deposition.

RR: Are yoga and/or meditation utilized in a different 
way when a person has experienced a single trauma 
versus repeated trauma, which is typically classified as 
complex trauma?

EB:  Each person is unique in how they process trauma, 
those who have experienced complex trauma generally 
have a more difficult time connecting to their bodies. I 
introduce yoga in various levels, from simple breathing and 
small movements to a full practice of yoga postures that are 
physically challenging. Trauma is held in various parts of the 
body and yoga postures can also be specific to opening and 
releasing trauma in specific body anatomy. Some common 
postures that are utilized in yoga with trauma victims 
include: child’s pose, downward-facing dog, chair pose, 
warrior II, and eagle pose.4 

RR: In approaching PTSD holistically, aside from talk 
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therapy and yoga/meditation, what other areas do you 
suggest focusing on? 

EB:  I often recommend that clients have a physical and 
blood work done – one to rule out any medical issues that 
may mimic or exasperate somatic responses to trauma. 
And, also to check nutrient levels – if the body is deficient 
it can increase the physical symptoms of trauma. Sleep is 
extremely important – I recommend creating a sleep routine 
and getting no less than 6 hours of sleep each night. Exercise 
is also a great way to reconnect mind and body – it also 
helps increase with serotonin and dopamine.5 Community is 
another area of support that is beneficial to trauma survivors. 
A go to I highly recommend is journaling – especially about 
things the client is grateful for – gratitude is shown to 
reduce automatic negative thoughts, which in turn decreases 
feelings of helplessness and hopelessness. 

RR: As a non-physician, how do you work with patients 
and their respective physician(s) when pharmaceutical 
therapy such as the common selective serotonin 
reuptake inhibitor (SSRI) therapy is used?

EB:  I have clients that are on prescribed psychiatric 
medications sign a release of information so that I can 
collaborate with their physician and keep up to date with 
any changes. I focus on empowering my clients with tools 
and knowledge on how they can be in tune with what their 
mind and bodies need. I often recommend holistic practices 
to aid in the therapeutic process. It has been well-studied 
and proven that SSRIs are often used as part of a holistic 
treatment. And the U.S. Department of Veterans Affairs uses 
SSRIs as part of its approach to PTSD treatment.6 It is crucial 
for patients to ensure that their providers have the ability to 
communicate with each other. 

RR: How often do you recommend people do yoga, 
which typically has an exercise component to it, 
too? What is the typical timeframe for individual’s to 
experience physiological changes?

EB:  For beginners I generally recommend clients practice 
yoga 10-15 minutes a day, as they become more comfortable 
it is fine to increase it as much as the client is comfortable 
with. It takes time and consistency to create change – I tell 
them about 6 weeks to notice a difference, and up to 12 
weeks before others notice the changes. 

RR: How does yoga and/or meditation impact the mind 
and the body in order to help it heal?

EB:  According to the National Institutes of Health - National 
Center for Complementary and Integrative Health, yoga and 
meditation and/or mindfulness help direct the body and the 
mind so that the person can connect and associate as a whole 
person again.7 This unification enables the client to be able to 

process trauma in a different and healthier way – therefore 
leaving the clients with a present day experience, while 
mitigating physical and mental reactions caused by trauma. 

RR: In addition to any concluding thoughts, from your 
perspective, what can members of the legal profession 
do to assist clients or not harm witnesses with PTSD? 

EB:  The most helpful thing to remember is that someone 
with PTSD is experiencing the trauma like it is happening 
now, in their mind and body. Giving the client the ability to 
utilize tools like yogic breathing, meditation, and mindfulness 
will increase the positive outcomes for everyone involved in 
a case or other part of the legal process. It will also diminish 
the traumatic impact on a client or witness.

Conclusion

Trauma is complex. The legal system is adversarial by 
its very nature. Having said that, trauma victims and the 
participants in the legal system can co-exist in a healthy 
way. Lawyers and judges alike should be aware of their 
words (both written and verbal) can cause physical and 
mental harm to individuals involved in the legal process. 
Initiatives such as the Federal Veterans Treatment Court,8 
as well as Pro Bono Work to Empower and Represent Act 
of 2018 (POWER Act), which mandates training by federal 
courts to conduct public events to promote pro bono legal 
services for survivors, represent positive steps towards 
achieving the goals of understanding how PTSD impacts 
individuals involved in the legal system.9 The goal of this 
article is to raise awareness and encourage people to utilize 
the techniques espoused herein, as well as understand the 
ramifications that abuse behavior can have in any facet of 
the legal process. 
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To Be a Whig or to Wear a Wig? That is the Question: The Style and Roots of American Court Dress 
Then and Now1 

By Ira Cohen, Esq., B.A., J.D., LL.M.

“For Heaven’s sake discard the monstrous wig 
which makes the English judges look like rats 
peeping through bunches of oakum.” Thomas 
Jefferson2

Dateline: Fort Lauderdale, Florida, “Venice of America.” 
April 13, 2020. The Miami Herald reported that Broward 
County Circuit Court Judge Dennis Bailey had occasion to 
call out lawyers on the carpet and dress them down for 
some stunning examples of less-than-appropriate attire worn 
before the judge at a number of computer-assisted hearings 
on Zoom®. The judge’s off-the-bench commentary, which 
originally was set forth in a letter posted on the website of the 
Weston Bar Association, observed, in pertinent part, as follows:

We’ve seen many lawyers in casual shirts and blouses, 
with no concern for ill-grooming, in bedrooms with 
the master bed in the background, etc. One male 
lawyer appeared shirtless and one female attorney 
appeared still in bed, still under the covers. And 
putting on a beach cover-up won’t cover up you’re 
poolside in a bathing suit. So, please, if you don’t 
mind, let’s treat court hearings as court hearings, 
whether Zooming or not.3 

Clearly, there is a marked difference between lounging 
poolside and leaning on the sidebar courtside. The judge’s 
admonition concerning accoutrements did not escape 
national attention; the ABA Journal picked up on the story 
and custom-tailored it to its readers’ tastes, noting that 
Judge Bailey, who appears in robes during such hearings, 
chided lawyers that: “You’re going to earn the same amount 
of respect that you’re shown . . . If you show up in jeans and 
T-shirt, it’s counterproductive.”4 

As for the judges’ finery, in our modern halls of justice, 
we litigators see judges in black robes all the time. It is as 
commonplace to us as a family physician in a white lab coat 
and stethoscope around the neck or a surgeon in green 
scrubs, mask, and surgical cap. Judicial attire and courtroom 
dress are all just part and parcel of a litigator’s everyday 
surroundings; they blend nondescriptly into the dark wooden 
and polished marble legal landscape. Consequently, we too 
often fail to pay much heed to many of the glorious customs 
and traditions that gave rise to these trappings and hallmarks 
of our ancient and venerable profession.

Lawyers and courtroom observers in America are well-
accustomed to seeing judges wear a black robe while 
perched up on the bench. Yet, they hardly conjure up a 
second thought concerning how it came to pass that the 
black robe became the judicial costume de rigueur. The 
tradition of the judges’ threads began about seven hundred 
years ago in England.

For the most part, today, judges are not compelled to wear 
black robes, although many jurists (and, certainly, virtually 
all of the federal judges I have ever known or seen) choose to 
be so habilimented. Believe it or not, judges also once wore 
wigs in America. Moreover, red robes (more evocative of 
the English judiciary or of highly ranked ecclesiastics) were 
utilized in many of our early American courts and, in some 
jurisdictions, that tradition has lasted right up to this day. 

During the days of Britain’s American colonies and the 
early history of the United States, the court dress of judges 
and practicing lawyers tended to parallel the prevailing 
eighteenth century British court dress. In both court systems, 
consequently, the judges wore white powdered wigs and 
(typically) black robes in the lower courts. In the higher 
(appellate) courts, the judges and justices would wear the 
fire-engine-red robes with black markings much like the ones 
depicted in Monty Python comedy courtroom sketches. 

The powers that were in London served to regulate the 
judicial dress worn by the jurists in the American colonies. 
Not surprisingly, then, it was scarlet, the traditional and 
ceremonial color for British judges, that constituted the 
proper fashion etiquette for the members of the colonial 
bench. That would change shortly after the birth of this 
nascent country.

Dateline: New York City, New York, the Capital of the 
United States. February 2nd in the year of our Lord 1790. 
At the Old Royal Exchange, located at the foot of Broad 
and Wall Streets, the Honorable William Cushing, Associate 
Justice of the Supreme Court of the United States, takes the 
bench for the court’s organizational proceedings. The Justice 
wore a red and black judge’s robe with white stripes, a lace 
jabot, and a full bottomed, horse-hair, powdered peruke. 
Justice Cushing, who sat on the high court bench for 20 
years, was later recognized as the last judge in the United 
State to wear a full wig.5 As you may have already guessed, 
Justice Cushing was the central focus of Jefferson’s ridicule, 
as quoted above. 

Consequently, the first robes worn by the Justices of 
the U.S. Supreme Court in 1792, were called the “robes of 
justice” and, as for their color scheme, were black with red 
and white trim on both the front and the sleeves. Two years 
later, Chief Justice John Jay, would be immortalized, in a 
lauded piece of portraiture to favor an orange-red and black 
robe, embellished with golden stripes, and finished with a 
lace jabot.6 In a well-known 1794 work, celebrated American 
portrait painter Gilbert Stuart7 clearly depicted Justice 
Jay’s splendid and regal-looking court ensemble. American 
statesman Daniel Webster was an effusive admirer of his 
coeval, Justice Jay: “When the spotless ermine of the judicial 
robe fell on Judge Jay, it touched nothing less than spotless 
itself.” Until the tenure of the legendary John Marshall as 
Chief Justice, in fact, all the Justices wore red robes with 
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white ermine trim and full-bottomed wigs.8 
The robe and wig controversy proved to be a hot 

button topic of the day and, evidently, occasioned much 
jaw-flapping debate between Founding Fathers Thomas 
Jefferson and John Adams. Jefferson apparently argued that 
American judges should place as much distance as the ocean 
as between themselves and the traditions laid down by the 
English. He urged the use of a suit in court without more. 
Adams, a prominent and successful, not to mention, brilliant 
lawyer, disagreed with Jefferson. Adams, on the other hand, 
perhaps due to his legal pedigree and prestige, advocated for 
the judges to continue wearing the robes and wigs of English 
judges. As the story goes, the two leaders ultimately reached 
a workable compromise, to wit: the new American judges 
would wear robes, but not wigs. Chief Justice Marshall set 
the example; he donned a simple, black silk robe and skipped 
the white, horsehair postiche entirely.

Thus, by the end of the eighteenth century, many 
American judges were following suit, wearing black robes and 
tossing their periwigs in the bonfires. Clearly, this movement 
was part and parcel of their recently won independence and 
a small symbol of their liberation from British domination.

In a very real sense, and up to the present day, judicial 
and legal costumes may fairly be considered that special 
form of garb sported by both judges and attorneys to 
brand them as legal professionals. The family tree of such 
professional uniforms has two main branches, namely: royal 
and ecclesiastical history.

A Brief History of Judicial and Legal Dress

Prior to the Renaissance, in many European jurisdictions, 
monks and other ecclesiasts were in charge of the 
administration of justice. As time catapulted forward into 
the fifteenth and sixteenth centuries, lesser nobles were 
appointed by, and served at the pleasure, of the reigning 
monarch or head of state. Albeit their dress had to mirror the 
power and propriety of the sovereign’s rule it, nevertheless, 
borrowed from the earlier traditions established by the legal 
arm of the church. 

Early Judicial Dress

Robes became the conventional uniform for judges in 
England during the reign of Edward II, who ruled from 1327 
until 1377. At this point, they had already been the standard 
garb for academics for over a century, and also were worn in 
certain other settings. For instance, at this point, this type of 
raiment would also have been appropriate to wear for a visit 
to the royal court, so a judge wearing his robes outside of the 
courtroom would not have been out of place.

Royal tastes would tend to differ, and the result was a 
broad palette of colors used for judicial dress. Besides, royals 
could be fickle, and a new coronation could well signal a new 
color of robe. Additionally, inasmuch as there were local 
factors and cultures at play, the form and color of judicial 
dress during the Renaissance was as varied as the countries 

or territories involved. 
That is not to say that we cannot identify some basic 

common denominators. For example, sleeved tunics were 
utilized, covered by wide-sleeved pleated gowns or robes 
fashioned from cloth, wool, or silk. These resembled 
the monks’ clothing and were known as a supertunica. 
High judges wore “tabards” (a sleeveless version of the 
supertunica). Judges also wore closed mantles and hoods, 
lined with miniver (plain white fur). For ceremonial occasions, 
some judges wore a shorter cloak, called an armelausa.

Despite this basic attire, there was little consistency in 
color of judicial uniform. Royalty frequently dressed judges in 
ornate, regal costumes of scarlet and black, and eye-popping 
hues of pink, violet, and royal blue also were common. In 
stark contrast, locally appointed Justices of the Peace wore 
lay dress more fitting for their middle-class societal status. 

Members of the judiciary typically also wore head 
coverings. Some wore white silk caps; others black silk or 
velvet skullcaps; still others, such as the judges in Germany 
and France, used a “coif” (a white circular silk cap, along with 
a black silk or velvet skullcap on top). Such head coverings 
bore resemblance to academic dress, which signified the 
possession of a doctorate degree.9 

The archetypical robes for judges at this point came in 
three shades: violet (summer), green (winter), and scarlet 
(special events).10 Judges often received the material for 
these robes as part of a special grant from the reigning 
monarch. 

Scarlet, violet, green, red, or black; the variegated colors 
meant little to the immortal Bard. William Shakespeare 
(1564-1616) — whom some believe was trained as a lawyer 
— crafted fictional characters like King Lear who feared that 
justice cannot possibly exist amidst the rampant dishonesty 
and corruption of the men who wore the robe11: “Through 
tatter’d clothes small vices do appear; Robes and furr’d 
gowns hide all. Plate sin with gold, And the strong lance of 
justice hurtless breaks; Arm it in rags, a pigmy’s straw does 
pierce it.”12 

Many historians are of the view that the transition to black 
robes in Merry Olde England transpired in the latter part of 
the 17th century. There is no definitive answer, but a popular 
theory ties the black robes to the mourning period following 
the funeral of Charles II (in 1685) or Queen Mary (in 1694). 

During the eighteenth century, lower court English judges 
ordinarily wore scarlet robes with a black scarf and a scarlet 
hood when presiding over criminal cases. In civil cases, however, 
they were more likely to wear robes woven from black silk. 

Early Legal Dress

The accepted costume for lawyers, from country to 
country, resembled that of the judges of that locale. Like 
their judicial counterparts, barristers in Britain also wore 
closed gowns made of cloth or silk. 

However, it was not the Crown, but rather the various 
Inns of Court that governed bar costumes. Even before 
Queen Mary’s death, these gowns were predominantly 
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black, in accordance with the rules of the Inns of Court that 
organized the education and membership of the barristers. 

Barristers, the courtroom advocates, also wore coifs and 
skullcaps, and white ruff-like neck bands. Solicitors, who did 
not have the right to present in court, wore long, open black 
gowns with winged sleeves. By the seventeenth century, the 
latter had lost their special dress and, instead, wore regular 
business attire. 

The Judicial Wig; Sovereign Fashion Statement  
or Syphilis Cover-Up?

Popular fashion was not without its effect on the Bench 
and Bar of England. Witness the yarn of the white-powdered 
wig. 

Charles II (1630-1685) imported the wig to Britain’s rocky 
shores, from France, around 1660. During the seventeenth 
century, wigs were a fashionable item for all gentlemen of 
wealth, breeding, and status. Often made from horsehair,13 
both judges and barristers took to wearing stylish full-
bottomed wigs along with their robes. There was no denying 
that robes and wigs created an aura of formality and gravitas 
to the august proceedings held before the court.

There seems to be a scholarly consensus that wigs may have 
caught on, in the first place, not to shadow the King’s moves, or 
to please a Queen, but rather due to the post-infection effects of 
lice and syphilis.14 Premature balding was a clue, and cause for 
gossip, that a gentleman had contracted syphilis. 

By the middle of the eighteenth century, wigs had fallen 
out of favor with the public at large. Notwithstanding, the 
stiff-upper-lipped members of the English legal professionals 
continued to wear their wigs and, in many courts and 
instances, continue to do so until the present time. 

Modern American Court Dress

Today, in the United States of America, generally speaking, 
judges of both state and federal tribunals are at liberty to 
select their own courtroom attire. There do exist, however, 
a handful of jurisdictions that formally require judges to wear 
robes of some kind whilst presiding over court hearings.15

In stark contrast to European custom and tradition, court 
dress in America is restricted to judges. There are no robes 
for lawyers, and no wigs for either judges or lawyers. Court 
clerks wear business attire. Lower-level judicial officers (e.g., 
Justices of the Peace and Administrative Law Judges) tend 
to wear lay dress in the performance of their duties.

As for the modern-day color palette of the judicial robe, 
it depends, in large measure, on the jurisdiction. By far and 
away, the most prevalent color choice is a plain black robe. 
Female judges sometimes add a plain white collar or a lace 
jabot to their robe. Normally, judges shell out their own coin 
of the realm to purchase custom-made judicial robes.16 

By way of illustration, some state supreme court justices 

wear a unique style of robe, such as the Maryland Court 
of Appeals. On that appellate tribunal, the highest in the 
Old Line State, the judges sport red and British-style tab 
collars.17 Also showing an affinity for red, the judges of the 
Delaware Superior Court wear the red sashes (baldrics) of 
their English predecessors (if only for ceremonies).18

Another example of the diversity of robe color was Justice 
Byron Johnson of the Idaho Supreme Court.19 The late jurist 
and poet chose to wear a blue robe when he took the bench. I 
personally do recall, a little over 20 years ago, in Miami-Dade 
Circuit Court when Judge Robert Kaye (who presided over 
the $145 Billion dollar verdict against “Big Tobacco”) used to 
don purple robes on a fair number of occasions. 

As for our nation’s highest court, until the 1970s, morning 
dress20 was required of all attorneys appearing before the 
United States Supreme Court by the Court›s rules. While 
the court is in session, the Marshal and Clerk likewise wear 
morning dress.

Most of the Supreme Court Justices wear plain black 
robes. That is certainly true of Chief Justice John Roberts. 
Some justices wear bow ties from time to time. Justice Sonia 
Sotomayor and the late Justice Ruth Bader Ginsburg both 
have worn lace jabots in order to augment their robes. 

Every now and again, an individual member of the bench 
shows a more personalized and stylized bit of flair. To illustrate, 
the late and former Chief Justice Rehnquist rendered his 
robes memorable by virtue of the addition of four gold stripes 
to the sleeves.21 Other justices have given a tip of the cap 
to different time-honored customs. The late, great jurist, 
Antonin Scalia, for example, favored skullcaps on occasion. 
Additionally, Justices Stephen Breyer and Clarence Thomas 
use black skullcaps when using their robes for outdoor events 
in winter-time (e.g., presidential inaugurations).

There can be no doubt that the hallmark occupational dress 
of the jurist is the robe. The robe – be it red or black – stands 
out as a visible symbol of the majesty of the law, the dignity of 
the judge, and the gravity of the proceedings before the court. 

Thus, as a matter of custom and tradition, and despite the 
fact that, for the most part, there exist no hard and fast rules 
requiring the wearing of the robe, American judges continue 
to wear them and, presumably, will carry on this laudable 
tradition for centuries to come. 

Indeed, judges have been wearing robes for well over 
seven centuries now. After all, habits acquired over 700 
years are awfully hard to break. And, if, as the old proverb 
goes, “clothes make the man,”22 then, robes make the judge. 
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The Federal Right to Immigration “Alimony” under the Form I-864, Affidavit of Support

By Greg McLawsen

If you are like most federal litigators – this author included 
– you would never enter divorce court unless your name was 
on the case caption. The vitriol, the sabotage, the meanness. 
Who needs it? Certainly not those who practice in the 
rarefied air of the federal courthouse. 

Likewise, one does not typically think about federal 
immigration law as conveying private rights. To be sure, 
individuals apply for visas and other immigration benefits. 
But immigration law is about migration, right? It has nothing 
to do with rights one private party might have against 
another. Right? 

Not so fast. Meet the obscure yet surprisingly powerful 
Form I-864, Affidavit of Support.1 For anyone immigrating 
to the United States on a family-based petition – the primary 
route to U.S. residence – this document is a required part 
of the process. Its origins lie in the Clinton-era reforms of 
the country’s immigration and welfare systems. As Congress 
made most new immigrants ineligible for public assistance, 
it simultaneously required visa petitioners to serve as a 
financial safety net for those they bring to the country.

By signing the Affidavit of Support, a sponsor promises to 
maintain the beneficiary’s income at a level equal to 125% of 
the Federal poverty line. That pencils out to $16,100 under 
this year’s guidelines. Put differently, if the beneficiary’s 
income falls below 125% of the poverty line, the sponsor 
promises to make up the difference. To be clear: rights 
under the Affidavit of Support are available only to the truly 
destitute. 

Similar affidavits have long been used in U.S. immigration. 
The purpose being to demonstrate to the authorities that the 
intending immigrant will not become a “public charge” – a 
longstanding ground of inadmissibility with its origins in the 
first U.S. immigration laws. What changed in 1996 was that 
Congress made Affidavits of Support both mandatory and 
legally enforceable.2 

Once signed and filed in support of an immigration 
case, the Affidavit of Support becomes an enforceable 
contract. The parties to the contract are the sponsor and 
the United States government, and the intending immigrant 
is designated as a third-party beneficiary. The contract ends 
only upon the occurrence of a terminating event as defined 
by federal regulations. Those are, that the immigrant: (1) 
becomes a U.S. citizen; (2) can be credited with 40 quarters 
of work under the Social Security Act; (3) is no longer a 
permanent resident and departs the U.S.; (4) after being 
ordered deported seeks permanent residency based on a 
different Affidavit of Support; or (5) dies.3 Divorce does not 
terminate the contract.4 

In addition to promising to maintain the beneficiary’s 
income, the sponsor promises to repay the cost of means-
tested benefits provided to the beneficiary.5 In practice, this 
second aspect of the contract is virtually never enforced, no 
doubt in part because recent immigrants are ineligible for 

most public benefits. 
There is no question whatsoever that the immigrant 

beneficiary has standing to enforce her rights under the 
Affidavit of Support. Moreover, the statute includes a fee-
shifting provision, allowing the plaintiff to recover all costs of 
enforcement.6 While the Affidavit is required for all classes 
of family-based immigrants, enforcement cases are typically 
between current or former spouses. 

Immigrant-beneficiaries sometimes enforce the Affidavit 
within a divorce proceeding. But the square corners of 
the Form I-864 contract fit poorly into the round hole of 
matrimonial law. Does the Affidavit provide any basis for an 
alimony award? Perhaps, but the multifactor considerations 
for alimony do not necessarily look to contractual obligations.7 
The beneficiary may be able to join a breach of contract 
claim to a divorce proceeding, but the result often strays 
from the otherwise clear terms of the Affidavit.8

Instead, Affidavit beneficiaries often turn to federal court 
as the forum to enforce their financial rights. The majority 
view is that the Immigration and Nationality Act confers 
federal question jurisdiction at 8 U.S.C. § 1183a(e)(I) by 
creating a private right of action for the immigrant. Only two 
unpublished district-level decisions hold to the contrary.9 

The elements of an Affidavit enforcement case are 
fundamentally straight forward. First, did the purported 
sponsor sign the Affidavit? This is almost never disputed, as 
the beneficiary could not have achieved residency unless the 
visa petitioner signed the Affidavit. If the point is contested, 
the plaintiff can obtain her “alien” file through the Freedom of 
Information Act (FOIA), and the regulations permit recovery 
of the signed Affidavit through a judicial subpoena.10 

Second, did the beneficiary obtain residency? Again, there 
is rarely a question as to whether residency was conferred. 
The plaintiff will have a copy of her “green card,” and can 
acquire records of her approval notification through a FOIA 
request.

The plaintiff’s only remaining task is to show that her 
income has fallen beneath 125% of the poverty line. Federal 
regulations expressly define “income” to mean an individual’s 
federally taxable income.11 Tax records are the starting point 
– and arguably the ending point – for assessing the plaintiff’s 
income for purposes of the damages calculation. In practice, 
courts sometime consider additional financial sources to be 
“income,” including such things as food stamps or the fair 
market rental value of a home where the plaintiff has been 
allowed to stay. This third element of the plaintiff’s case is 
the most likely to present factual or legal issues. 

If the plaintiff’s case is so open and shut, what then of this 
earlier allusion to the drama of divorce court? While Affidavit 
plaintiffs view these cases as something akin to a credit card 
collection suit, sponsor-defendants seek to convert them 
into a referendum on the parties’ relationship at large. 

The first defense raised by sponsors is fraud. Recall that 
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these cases are usually Spouse versus Spouse. A marriage 
has failed, and there are bad feelings on both sides. Sponsors 
argue that they were duped into marriage by a strategizing 
foreigner who has used the sponsor for a green card and is 
now returning for a free meal ticket. On top of fraud, sponsors 
pile on other defense familiar from 1L contracts class: “the 
financial obligation is too onerous” (unconscionability); or “I 
didn’t get anything in return” (illusory contract). 

Courts have increasingly taken the view that such 
defenses are categorically inapplicable to the Affidavit.12 
The reason goes back to why the Affidavit was created 
by Congress in the first place: to make sponsors, rather 
than the American public by way of the welfare system, 
responsible for supporting the immigrant. For that reason, 
the Ninth Circuit has held that immigrants cannot waive 
their rights via a nuptial agreement, for example.13 Nor, 
says the Seventh Circuit, is the sponsor’s liability offset by 
the ‘duty to mitigate’ if the immigrant could theoretically 
be working.14 Rather, the Affidavit of Support places the 
financial obligation on the sponsor until he is released by one 
of the five terminating events.15 Contract law defenses fail for 
the same reason: the defenses available to Affidavit sponsors 
are the five terminating events defined by the regulations.16 
Those five events are the only things that end a sponsor’s 
obligations. 

As with affirmative defenses, sponsors are keen to unleash 
a torrent of counterclaims on the immigrant. Sponsors 
claim damages from having been fraudulently induced 
into marriage, or intentional infliction of emotional abuse. 
These counterclaims generally fail because supplemental 
jurisdiction is not broad enough to encompass all facts that 
have transpired between the parties.17

Ultimately, the Affidavit of Support is a rare instance 
where federal court is the proper forum to settle the private 
rights of a (formerly) married couple. But federal rights 
these are. For the recent immigrant with no other safety net, 
the Form I-864 may be her one lifeline and federal court is 
the forum to turn her rights into remedies. 
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is an immigration lawyer based in 
Washington State. He focuses on 
plaintiff-side litigation to enforce the 
Form I-864, Affidavit of Support. He is 
the author of a series of comprehensive 
journal articles on enforcement of the 
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Mastering Deposition Objections as a Potted Plant

By Jim Wagstaffe

Oh so many years ago (1987 to be specific), famed 
defense lawyer Brendan Sullivan refused to stand mute 
while defending Oliver North before Congress, announcing 
defiantly that he could make speeches and objections 
because he was not a potted plant.1 But when it comes to 
defending witnesses at deposition that is mostly what the 
rules require as less is definitely more when it comes to 
behaving properly in that process.

In contrast to aggressive lawyering in congressional 
hearings, the rules for a deposition in civil litigation in federal 
court could not be clearer: “The examination and cross-
examination of a deponent proceed as they would at trial . . .” 
Fed. R. Civ. P. 30(c)(1). This means counsel generally must 
refrain from interjecting comments and accept the facts as 
they are. 

As this article will show, lawyers at depositions are indeed 
primarily to act as potted plants limiting their objections 
succinctly to the form of the question and only instructing 
the witness not to answer to preserve a privilege or enforce a 
court order. Simply put, the rules expressly prohibit speaking 
and excessive objections, and even more importantly limit 
such objections (as compared to instructions not to answer) 
to the form of the question itself.

The Potted Plant Rules for Objecting at Deposition

The command of the federal rules as to defending 
depositions could not be clearer: “An objection must be stated 
concisely in a nonargumentative and nonsuggestive manner.” 
Fed. R. Civ. P. 30(c)(2). Moreover, the only grounds for 
instructing the witness not to answer a deposition question 
are to: (1) preserve privilege; (2) enforce a limitation 
previously ordered by the court; or (3) present a motion 
under Rule 30(d)(3) to terminate or limit a deposition on the 
ground that “it is being conducted in bad faith or in a manner 
that unreasonably annoys, embarrasses, or oppresses the 
deponent or party.” Fed. R. Civ. P. 30(c)(2). 

In fact, the Standing Orders of many federal judges 
emphasize that deposition objections are to be made as to 
privilege or literally form only, thus outright prohibiting 
speaking objections. These orders no doubt recognize that 
while objections to the form of the question (which are 
correctable at the time) are waived if not made at deposition, 
all other objections (e.g. relevance, hearsay) are not waived 
and, thus, it is inappropriate to raise them at that time. Fed. 
R. Civ. P. 32(d)(3)(B)(ii).

In this regard, courts addressing these requirements have 
emphasized that it is the witness—not the attorney—who is 
empowered to seek clarifications or definitions, if needed. 
Therefore, absent succinctly preserving form objections, 
the defending lawyer is to refrain from making any speaking 
objections intended to coach the witness.2 

There is a reason even beyond basic civility as to why 

lawyers are required to be potted plants at deposition when 
representing the witness. “The witness comes to a deposition 
to testify, not to indulge in a parody of Charlie McCarthy, 
with lawyers coaching or bending the witness’s words to 
mold a legally convenient record.”3

Perhaps just as importantly, there is no reason (other 
than attempting to disrupt counsel or coach a witness) why 
the defending attorney should speak beyond making form 
objections and giving proper instructions not to testify. 
Except as to such interjections, all other objections (e.g. 
to competency, materiality or even eventual admissibility) 
are wholly unnecessary because they cannot be obviated by 
objection and thus are fully preserved for trial. See Fed. R. 
Civ. P. 32(d)(3)(A).4  

Objections That Are Proper at Deposition

Of course, it is appropriate to object to the form of the 
question and succinctly set forth the proffered nature of the 
form challenge at issue. In fact, the failure to object to the 
form of a question waives that objection at later proceedings, 
including trial, since the question could have been reframed 
at that time to address the concern. See Fed. R. Civ. P. 32(d)
(3)(B)(i).5 

Therefore, the following are form objections properly 
made at a deposition:

• Ambiguous or uncertain 
• Argumentative 
• Asked and answered 
• Assumes facts not in evidence (foundation)
• Calls for speculation, a narrative or a legal conclusion 
• Compound and/or complex 
• Cumulative (burdensome and repetitious)
• Leading6

 While the rule requires that form objections be raised 
during the deposition, it does not specify how the objection 
must be made. On the one hand, most courts have ruled 
that the ground(s) for the form objection may or must be 
succinctly itemized “so that the questioner can correct the 
problem” (e.g. “Objection, compound”).7 

On the other hand, other courts allow or require the 
unadorned “objection as to form” formulation without 
specification unless requested by opposing counsel. Such 
courts reason that this generic statement will avoid the risk 
of itemized coaching of the witness.8 

In either event, counsel should refrain from over-objecting 
even as to form, reserving such involvement to poorly framed 
questions that are significant. For when the record reflects 
an excessive number of unnecessary objections designed 
to disrupt opposing counsel’s examination, sanctions may 
be appropriate based on quantity considerations alone.9 If 
there is a genuine waiver concern, the solution often is an 
agreement to a standing objection or a non-waiver stipulation.
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Over-Lawyering and Improper Objections at 

Even more disruptive than the annoying rat-a-tat-tat of 
constant form objections, non-form and speaking objections 
are far too often the norm for modern deposition practice. 
Frankly, it is remarkable that attorneys, in contrast to 
examinations taking place in court before a judge, at 
deposition very often make long, speaking objections as 
well as engage in disruptive conduct and colloquy clearly 
prohibited under the rules. 

As an author of a widely-used federal practice guide 
and a civil litigator for decades, I have far too often 
experienced opposing counsel improperly challenge 
competency, relevance, materiality or hearsay despite that 
these objections clearly are not proper during a deposition 
and are not waived when not stated.10 The same can be said 
for an instruction not to answer a question in a Rule 30(b)
(6) deposition because it supposedly exceeds the scope of 
the listed topics—another unwaived, improper objection.11 

Of course, blatant coaching of witnesses through lawyer 
objections, argument or colloquy is particularly improper 
(e.g. “you already said you can’t remember that one”).12 
By the same token, however, it is also inappropriate to 
“sauce” your form objections with interlineated comments 
plainly designed to provide explicit or implicit guidance to 
the witness. As a non-exhaustive matter, courts also have 
criticized the following additive phrases:

• “If you remember”
• “If you know”
• “Don’t guess”
• “Answer if you understand the question”

To the contrary, it is up to the deponent, not counsel, 
to answer or seek clarification of questions posed at 
deposition, leaving any perceived need in that regard for 
follow-up questions after conclusion of opposing counsel’s 
examination.13 Otherwise, you remain the potted plant 
whose witness preparation must occur before, not during, 
the deposition.

Other Deposition Misconduct

Not surprisingly, counsel misconduct at depositions is 
not limited to the making of improper objections. Rather, 
courts have imposed sanctions for lawyers maintaining a 
persistently hostile demeanor, the raising of voices with 
opposing counsel, engaging in extraneous conversations 
and phone calls, employing uncivil insults, using profuse 
vulgarity and sexist language and patronization.14 

While perhaps less prevalent but equally improper is when 
the deponent and his or her counsel actually confer during 
questioning. If, for example, a question is pending and a 
matter of privilege is not involved, it is deeply improper to 
take a break for such educational consultation.15 Coaching 
and private conferences that would be inappropriate during 
trial testimony are not excused during a deposition merely 
because the judge is not in the room.16 

If the court finds that an impediment, delay, or other 
conduct has frustrated the fair examination of the deponent, 
it may impose on the persons responsible an appropriate 
sanction, including the reasonable costs and attorney’s fees 
incurred by any party as a result of the impediment, delay, 
or conduct. Fed. R. Civ. P. 30(d)(2).

Conclusion: Imagine You’re in a Courtroom with
a Judge Presiding 

At bottom, the true genesis of the admonition that lawyers 
are largely potted plants at deposition can be traced to the 
widely-cited decision in Hall v. Clifton. There, the court 
famously said: 

Counsel should never forget that even though the 
deposition may be taking place far from a real 
courtroom, with no black-robed overseer peering 
down upon them, . . . (lawyers) should comport 
themselves accordingly (and) should they be 
tempted to stray, they should remember that (the) 
judge is but a phone call away.17 

If this maxim were to be followed, a great deal of the 
lawyer misconduct in depositions would disappear overnight.

About the Author. Jim Wagstaffe 
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as a “potted plant,” Sullivan exuded speaking (or rather, 
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ate . . . because it’s dreamland,” and “That’s none of your 
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as this article shows, we can now all agree that it is a good 
thing for Sullivan his objections were not examined through 
the prism of current deposition rules. 

2 “Counsel shall not make objections or statements which 
might suggest an answer to a witness . . . [and] objections 
should be succinct and verbally economical, stating the ba-
sis of the objection and nothing more.” Van Osten v. Home 
Depot, USA, Inc., 2020 U.S. Dist. LEXIS 205413l, *10 (S.D. 
Cal. Nov. 3, 2020).
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3 Hall v. Clifton, 150 FR.D. 525, 528 (E.D. Pa. 1993).
4 See The Wagstaffe Group Prac. Guide: Fed. Civ. Be-
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6 See, e.g., Barto v. Miyashiro, 2021 U.S. Dist. LEXIS 
22589, *12 (S.D. Cal. Feb. 5, 2021).

7 See, e.g., Fletcher v. Honeywell Int’l, Inc., 2017 U.S. 
Dist. LEXIS 28325, *3 (S.D. Ohio Feb. 28, 2017) (“To the 
extent that counsel made a generic objection to ‘form’, but 
failed to specify the basis for the objection, the Court also 
considers those objections to be waived” (citing Sec. Nat. 
Bank of Sioux City, Iowa v. Abbott Labs, 299 F.R.D. 595, 
601-02 (N.D. Iowa 2014), rev’d on other grounds sub. 
nom. Sec. Nat. Bank of Sioux City, IA v. Day, 800 F.3d 
936 (8th Cir. 2015))); see also The Wagstaffe Group Prac. 
Guide: Fed. Civ. Before Trial, supra at § 36.403.

8 See, e.g., Gavrity v. City of N.Y., 2014 U.S. Dist. LEXIS 
132035, *22 (E.D. N.Y. Sep. 19, 2014); Cincinnati Ins. Co. 
v. Serrano, 2012 U.S. Dist. LEXIS 1363, *13 (D. Kan. Jan. 5, 
2012).

9 See, e.g., Johnson v. Statewide Investigative Ser-
vices, Inc., 2021 U.S Dist. LEXIS 40284,*4 (N.D. Ill. March 
4, 2021).

10 See, e.g., Walls v. Starks, 2020 U.S. Dist. LEXIS 

211772, *9 (E.D. Ark. Nov. 12, 2020) (relevance); Cole v. 
Coverstone, 2021 U.S. Dist. LEXIS 28954, *6 (S.D. Ohio 
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The Wagstaffe Group Prac. Guide: Fed. Civ. Before Trial, 
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formulate answers”).

13 See, e.g., Johnson v. Statewide Investigative Ser-
vices, Inc., supra, at *11; Evanston Insurance Company 
v. Murphy, 2020 U.S. Dist. LEXIS 218817, *8-10 (D. Ariz. 
Nov. 23, 2020).

14 See, e.g., GMAC Bank v. HTFC Corp., 248 F.R.D. 182, 
186 (E.D. Pa. 2008); Johnson v. Statewide Investigative 
Services, Inc., supra, at *18. 

15 See, e.g., Hall v. Clifton, supra, 150 F.R.D. at 529; Med-
line Industries, Inc. v. Wypetech, LLC, 2020 WL 6343089 
(N.D. Ill. Oct. 29, 2020). 

16 Hunt v. DaVita, Inc., 680 F.3d 775, 780 (7th Cir. 2012).
17 Hall v. Clifton, supra, 150 F.R.D. at 531.
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