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Introduction
Welcome to another issue of Admiralitas! Thank you to our 

contributors for providing Circuit-wide summaries of recent 
2021 maritime case law.

If you are interested in contributing to a future issue, whether 
through providing case law summaries, preparing a featured 
article, or identifying maritime practitioners, professors, or 
judges for potential future member spotlights, please let me 
know. We are always looking for more contributors!

Enjoy!
Adam B. Cooke, Editor, FB Admiralty 

 Law Section Board Member
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Travelers v. Ocean Reef  Charters—The Eleventh 
Circuit’s Plea for the Supreme Court to Revisit 
Wilburn Boat

It goes without saying that a marine 
insurance policy is a maritime contract 
and is subject to the admiralty jurisdiction 
of federal courts. New England Mut. 
Marine Ins Co. v. Dunham, 78 U.S. 1 
(1870). However, ever since the Supreme 
Court’s decision in Wilburn Boat Co. v. 
Fireman’s Fund Ins. Co., 348 U.S. 310 
(1955), maritime attorneys, insurers and 
insureds alike have been left in a state 
of perpetual confusion as to what law 
applies with respect to any particular 
warranty found within a policy of marine 
insurance. Wilburn Boat held that in 
the absence of any established federal 
maritime rule governing the issue at hand, 
state insurance law should be applied. 
As a result, following Wilburn Boat the 
lower courts have been burdened with 
the task of determining whether there 
is an established federal maritime rule 
governing any particular warranty. The 
Eleventh Circuit recently addressed 
this issue in the context of captain and 
crew warranties in the case of Travelers 
Property Casualty Company of America 
v. Ocean Reef Charters, 996 F.3d 1161 (11th 
Cir. 2021).

As a matter of background, Wilburn 
Boat involved a houseboat located on an 
artificial inland lake between Texas and 
Oklahoma. See 382 U.S. at 311. The boat 
was destroyed by a fire. The insurance 
policy for the boat had two warranties of 
relevance – one providing that the boat 
could not be sold or otherwise transferred 
and another providing that the boat could 
only be used for private pleasure purposes. 
Id. Both warranties were breached, but 
the breaches had nothing to do with the 
fire. The owner made a claim under the 
policy which was denied by the insurer 
due to the breaches. Id. The owner argued 
that state law (Texas) should govern the 
effect of any warranty breach. The Fifth 
Circuit Court of Appeals sided with the 
insurer and held that federal maritime law 
applied, and that there was an established 
maritime rule requiring literal compliance 
with all express warranties in marine 
insurance policies. The Fifth Circuit held 

that owner’s breaches voided coverage.
The Supreme Court reversed concluding 

that 1) there was no established federal 
maritime rule “requiring strict fulfillment 
of marine insurance warranties.” Id. at 
314, 316. In reaching its conclusion it 
conceded there was a historical “literal 
performance” rule, but in a questionable 
ruling it held that it had not been judicially 
established as part of the body of federal 
admiralty law. The Court also declined 
to fashion a bright line uniform federal 
rule governing the breach of warranties 
in marine insurance policies finding that 
those decisions were best left to Congress. 
Instead, it concluded that it was going to 
leave the regulation of marine insurance 
with the states. Id. at 322. 

Justice Reed and Burton’s dissent both 
criticized the foundation of the majority’s 
opinion in Wilburn Boat and foresaw the 
impact which continues to this day. Up to 
that point in time, English and American 
law required strict compliance with 
marine insurance warranties. Id. at 325-
26 (citations omitted). The conclusion 
that there was not a federal maritime 
rule regarding strict compliance with 
marine insurance warranties ignored 
the nature of all federal admiralty law 
deriving from English law and the 
historical precedent holding precisely 
the opposite. In this regard, it seems the 
Court’s opinion may have been more 
based upon the “harsh[ness]” of requiring 
literal compliance with all warranties 
found within a policy of insurance. Id. 
at 320. The majorities decision was also 
rightly criticized for the inherent need 
for uniformity in laws affecting maritime 
commerce, and that the applicability 
of state law would adversely affect the 
certainty needed by vessel owners and 
insurers. “What law is to govern—that of 
the [s]tate where the insurance contract 
was issued, the [s]tate of the accident, 
or the [s]tate of the forum? It seems an 
unreasonable interference with maritime 
activity to allow the many states to declare 
the substantive law of marine insurance.” 
Id. at 334, 75 S.Ct. 368.

To be fair, most practitioners and lay 
persons outside of the realm of marine 
insurance would probably agree that a 
literal performance rule with respect to 
liability under a marine insurance policy 
is not fair. After all, what good customer 
who timely pays their insurance premiums 
would expect that they would be denied 
coverage when their boat sinks due to a fire 
simply because they had not complied with 
a warranty that had no bearing whatsoever 
on the cause of the fire. However, literal 
and stringent requirements in the context 
of marine insurance do not exist simply 
to provide unfair advantage to the marine 
insurance industry. Maritime commerce 
has always been a risky endeavor, subject 
to the many perils of the sea. Historically 
speaking, those perils are significant. 
Consider that for more than two hundred 
years after the founding of modern marine 
insurance at Lloyd’s Coffee House in the 
late 1600s, there was no ship to shore 
communications. Underwriters of any 
particular voyage could not be in constant 
communication with the vessel, could 
not track the vessels by AIS or any other 
modern technology, and did not even 
know where any vessel was or what it was 
doing until it returned to port. It is these 
historical risks that gave rise to common 
law regarding literal performance and also 
gave rise to the doctrine of uberrimae 
fidei, the duty of utmost good faith and fair 
dealing by the insured in the underwriting 
process.

Fast forward to September 2017. Ocean 
Reef Charters, LLC’s 1988 92’ Hatteras, 
M/Y LADY (“Vessel”), was moored at a 
dock behind a residence near Hillsboro 
Inlet in Pompano Beach, Florida along the 
Intracoastal waterway. This was not the 
Vessel’s normal berth, which was listed 
as Key Largo, Florida. During Hurricane 
Irma’s impact on September 10-11, 2017, it 
is contended that one of the pilings a the 
dock failed, causing the yacht to strike 
the sea wall until she sank. According 
to Ocean Reef Charter’s expert, Allister 
Dredge, the cost of repairing the Vessel 
would be in excess of $2.5 Million dollars.
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At the time of the loss, the Vessel was 
insured by an all risk policy of marine 
insurance issued by Travelers’ with an 
agreed value of $2,000,000.1 The policy 
at issue contains the following relevant 
warranties:

Captain Warranty

It is warranted you employ a 
professional captain for the yacht 
shown on the Declarations Page of this 
policy. Such captain shall be employed 
full time and approved by us. We will 
pay up to $1,500 for the cost of hiring 
a replacement captain, approved by 
us, if your captain is unable to perform 
his regular duties due to a medically 
certified cause.

All other terms and conditions remain 
unchanged.

Crew Warranty

You employ 1 full time or part time 
professional crew for your yacht 
shown on the Declarations page of this 
policy. We also provide coverage for 
any additional, temporary crew you 
employ. 

All other terms and conditions remain 
unchanged.2

During Hurricane Irma’s approach, 
the Vessel did not employ a professional 
Captain or crew. Richard Gollell, the named 
operator of the Vessel, contacted Michael 
McCall, his former Captain (previously 
approved by Travelers) and asked if he 
could move the Vessel to a more protected 
location. Captain McCall, who was in 
Massachusetts at the time, initially agreed, 
but according to Ocean Reef changed his 
mind and advised that there was no way 
to move the yacht safely.3 Mr. Gollel then 
asked Traveler’s agent Hull & Company 
for permission to move the Vessel himself, 
who in turn told Keen Battle (Ocean Reef’s 
agent) that the yacht should not be moved. 
Mr. Gollell then took measures to secure 
the yacht by adding extra fenders and 
lines, but the rest is, as we say, history.

Shortly after her sinking, Travelers 
filed suit in the Western District of New 
York and denied coverage six weeks 
after the incident based on Ocean Reef’s 
breach of the captain and crew warranties 
referenced above. Defendant moved to 
change venue to the Southern District 
of Florida, which was granted based on 

Florida having more significant contacts. 
Both parties filed cross-motions for 
summary judgment. Traveler’s argued 
that federal maritime law requires strict 
compliance with express warranties 
and that a breach bars coverage even if 
unrelated to the loss. Ocean Reef argued 
that Florida’s anti-technical statute instead 
should apply and that under said statute, 
the breaches did not preclude coverage 
because they were unrelated to the loss. 
Florida Statute §627.409(2) provides in 
pertinent part as follows:

A breach… does not void the policy 
or contract, or constitute a defense to 
a loss thereon, unless such breach or 
violation increased the hazard by any 
means within the control of the insured. 

Id. Ocean Reef presented both lay and 
expert testimony that failure to have a 
captain and crew did not increase the 
hazard, and that the sinking was caused 
by the unforeseeable failure of the dock 
piling.

United States District Judge Rodolfo 
Ruiz granted Traveler’s Motion for 
Summary Judgment, finding that “the 
Eleventh Circuit has fashioned an 
entrenched rule of admiralty: express 
warranties in maritime insurance contracts 
must be strictly construed in the absence 
of some limiting provision in the contract.” 
Travelers Property Casualty Co. v. Ocean 
Reef Charter LLC, 396 F. Supp. 3d 1170, 
1176 (S.D. Fla. 2019). The district court’s 
ruling at the trial level relied heavily on the 
Eleventh Circuit’s decision in Lexington 
Ins. Co. v. Cooke’s Seafood, 835 F.2d 1364 
(11th Cir. 1988).

Cooke’s involved the destruction of 
a fishing vessel, the F/V C-JACK, by 
Hurricane Juan in October, 1985. Snooper 
Fleet, Inc. owned the F/V C-JACK, which 
was captained by John Hogan and insured 
through a policy of marine insurance 
issued by Lexington Insurance Co. 
Lexington brought a declaratory judgment 
action based upon the following provision:

NAVITATION WARRANTY: confined 
to the inland and coastal waters of 
the United States from Cape Hatteras, 
North Carolina to Brownsville, Texas 
no exceeding 100 miles offshore, 
excluding all territorial waters of Cuba 
or Mexico.

While on a fishing trip to the West 

Flower Garden Banks, approximately 90 
miles from Galveston, Captain Hogan was 
awakened by engine noise and a loss of 
speed. After changing oil filters only to 
have them become clogged again, Captain 
Hogan proceeded to a nearby manned 
oil rig, the ZAPATA NEPTUNE, instead 
of returning to Galveston. The ZAPATA 
NEPTUNE was outside of the 100 mile 
navigation limits. There is some dispute 
as to whether or not Captain Hogan was 
truthful during his deposition and whether 
he actually intended to fish near the 
ZAPATA NEPTUNE. He did not appear at 
trial.

While waiting for replacement filters, 
the weather rapidly deteriorated such 
that even the oil workers were not able 
to evacuate the rig. On the morning of 
Sunday, October 27, 1985, the crew of 
the F/V C-JACK abandoned ship before 
the Vessel broke loose, drifted away and 
eventually sank. Fortunately the crew 
were rescued by another supply vessel 
nearby.

At trial the Court ruled for Lexington 
and the Owner took appeal. On appeal, 
the Eleventh Circuit in Cooke wrote in no 
uncertain terms as follows:

…Lexington points out that when the 
C-JACK was tied up by the ZAPATA 
NEPTUNE, it was outside the 100-mile 
navigation limit expressly warranted 
by the insurance policy; as a result, 
Snooper was in breach of warranty and 
the insurance coverage was voided. 
Lexington correctly notes that 
admiralty law requires the strict 
construction of express warranties 
in marine insurance contract; 
breach of the express warranty by 
the insured releases the insurance 
company from liability even if 
compliance with the warranty would 
not have avoided the loss. Aguirre 
v. Citizens Casualty Co. of New York, 
441 F.2d 141, 143 (5th Cir.), cert. denied 
404 U.S. 829, 92 S. Ct. 65, 30 L.Ed.2d 58 
(1971).4

Id. (emphasis added). 
On May 6, 2021, the Eleventh Circuit 

reversed its seemingly broad holding 
in Cooke and found that there is no 
entrenched maritime rule governing 
captain or crew warranties, and that as a 
result, Florida law applies to determine 
the effect of Ocean Reef’s breaches. Ocean 
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Reef Charters, 996 F.3d at 1162-1163. In 
reaching its decision, the Eleventh Circuit 
places at the forefront of its opinion all the 
problems created by Wilburn Boat, not 
the least of which was it being based on a 
flawed premise (all of the appellate courts 
in the United States had in fact adopted the 
literal performance rule) and that it has a 
negative impact on uniform laws affecting 
maritime commerce. Id. at 1165-1166. 

The Eleventh Circuit also echoes the 
sentiments of many maritime practitioners 
when it laments the lack of any further 
guidance by the Supreme Court since 
Wilburn Boat. There has not been another 
marine insurance case taken up by the 
Supreme Court since Wilburn Boat, a 
period of more than sixty-five years. 
The Eleventh Circuit also noted that the 
Supreme Court had only cited Wilburn 
Boat in two cases having any relevance 
(and neither case dealt with an express 
warranty in a marine insurance policy). The 
first case, Kossick v. United Fruit Co., 265 
U.S. 731, 81 S.Ct. 886, 6 L.Ed.2d 56 (1961), 
noted in passing the absurdity of applying 
maritime law to a contract of insurance 
on a houseboat on a small artificial 
lake between Texas and Oklahoma and 
characterized the seaman dispute at issue 
as having a more “genuinely salty flavor…” 
Id. at 742, 81 S.Ct. 886. The Eleventh Circuit 
in Ocean Reef rightfully asks the question, 
“how ‘genuinely salty’ is salty enough?” 
There is no salt in the great lakes or up the 
Mississippi River, yet those are considered 
the navigable waters of the United States 
for the purposes of admiralty jurisdiction 
and are in fact highways of interstate 
commerce where uniformity has always 
been a paramount concern.

The next case, Norfolk Southern 
Railway Co. v. Kirby, 543 U.S. 14, 27, 125 
S.Ct. 385, 160 L.Ed.2d 283 (2004) dealt with 
the interpretation of a Himalaya clause in 
a through bill of lading and cited Wilburn 
Boat for the principle that not every 
term in every maritime contract can be 
controlled by a federally defined admiralty 
rule; local interests may be implicated so 
as to beckon interpretation by state law. 
Id. 

The Eleventh Circuit’s concerns with 
Wilburn Boat are succinctly summarized 
immediately prior to its reluctant 
application of Wilburn Boat’s holding 
where it writes as follows:

By not squarely addressing Wilburn 
Boat in the 65 years since its 
issuance, the Supreme Court has 
left the lower federal courts at sea 
without a rudder or compass. If we 
were writing on a blank slate, we 
would consider holding that there 
should be a uniform maritime rule 
regarding the effect of a breach of 
an express warranty in a marine 
insurance policy—and from there 
determine what that uniform rule 
should be. See generally DeLovio v. 
Boit, 7 F.Cas. 418, 443 (C.C.D. Mass. 
1815) (Story, J.) (noting the “advantages 
resulting to the commerce and 
navigation of the United States, from 
a uniformity of rules and decisions in 
all maritime questions”); 1 Benedict 
on Admiralty § 111 (7th rev. ed. 2020) 
(explaining that the “fundamental 
purpose” of the grant of admiralty 
jurisdiction was to “preserve adequate 
harmony and appropriate uniform 
rules relating to maritime matters” 
and to “bring them within the control” 
of the federal government); Goldstein, 
The Life and Times of Wilburn Boat, 
28 J. Mar. L. & Com. at 557 (“[T]he 
uniformity idea has long antecedents 
regarding marine insurance.”).

The slate, however, is not blank. It 
is covered in graffiti, and we must 
somehow make sense of the layers of 
paint.

Id. at 1167. (emphasis added).

Ultimately, the Eleventh Circuit found 
that there is no entrenched federal 
maritime rule requiring strict compliance 
with crew or captain warranties. In doing 
so, it concedes that the language from 
Cooke and Hilton Oil Transport v. Jonas, 
75 F.3d 627, 630 (11th Cir. 1996) both seemed 
to broadly hold that there is an entrenched 
federal maritime rule for all marine 
warranties. The Eleventh Circuit noted 
that those cases failed to follow Wilburn, 
and that the district court’s opinion in the 
instant case is understandable “given the 
mess we have created…” Ocean Reef, 
Ocean Reef Charters, 996 F.3d at 1168. It 
is rare to see such a mea culpa, but the 
Eleventh Circuit followed that to give the 
Cooke and Jonas decisions such a broad 
meaning would eviscerate Wilburn Boat 
and that only the Supreme Court has the 

power to do so. Id. In this regard, the 
Cooke and Jonas decisions were held to be 
limited to the specific warranties at issue 
and accordingly, federal maritime law only 
applies to navigational warranties and the 
warranty of seaworthiness. 

Turning to the issue of captain 
warranties, the Eleventh Circuit cited two 
cases addressing captain’s warranties, 
both of which applied state law. See Yu 
v. Albany Ins. Co. 281 F.3d 803, 808-809 
(9th Cir. 2002) (Hawaii law); Northern 
Assurance Co. of America v. Rathbum, 
567 F.Supp2d 316, 319 (D.Conn. 2008) 
(Connecticut law). There was a third 
case where a named operator warranty 
was breached leading to a finding of no 
coverage, but the court did not address 
Wilburn Boat, and the Eleventh Circuit 
therefore found the case unpersuasive. See 
Cap. Coastal Corp. v. Hartford Fire Ins. 
Co., 378 F. Supp. 163, 172 (E.D. Va. 1974).

With respect to crew warranties, the 
only decision found was an English case 
which held that the breach of a crew 
warranty voided a policy even if unrelated 
to the loss.   See DeHahn v. Hartley, 1 
T.R. 343, 345-46, 99 E.R. 1130 (K.B. 1786) 
(warranty required crew of at least 50 but 
ship initially sailed with 46). The Eleventh 
Circuit dismissed DeHahn in large part on 
the fact that it was cited in Justice Reed’s 
dissent in Wilburn Boat, and was not 
sufficient to persuade the majority. 

Having held that state law is applicable, 
the Eleventh Circuit remanded the case 
to apply Florida’s anti-technical statute, 
Fla. Stat. §627.409(2). Travelers will be 
required to prove a breach of the crew 
and captain warranties, and “a resulting 
increase of the hazard” to the insurer. See 
Fla. Power and Light Co. v. Foremost Ins. 
Co., 433 So.2d 536, 536-537 (Fla. 4th DCA 
1983). Presently, both sides on remand 
have filed cross-motions for summary 
judgment on the issue of “increase of the 
hazard.”

The Eleventh Circuit finished its opinion 
in Ocean Reef by pointing out that the 
United Kingdom Insurance Act of 2015 has 
abandoned the “harsh” literal compliance 
rule so that rescission is no longer the 
automatic remedy for breach of warranty. 
Instead, violation of a warranty under 
British law only suspends coverage until 
the breach is remedied. When read in 
conjunction with the rest of the Court’s 
opinion, it is clear that Ocean Reef is not 
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just a ruling on a specific set of facts, but 
is more importantly a plea to the Supreme 
Court to create uniformity and clean up 
the mess that is Wilburn Boat, even if it 
means fashioning a new framework like 
that employed by the British. The Court 
in Wilburn Boat made a similar plea to 
congress, and despite nearly a lifetime 
having passed, nothing has been done. 
Given the eternal state of dysfunction in 
Congress, and the Supreme Court’s 65 year 
old lack of interest in marine insurance 
cases, it seems unlikely in the absence of a 
case with national attention that there will 
be any fix in the near future. Regardless 
of whether you favor strict application of 
warranties or consider them “harsh,” more 
uniformity would benefit both insureds and 
insurers and the time for Wilburn Boat to 
be revisited has long passed. I for one join 
in Judge Jordan sharing Alexander Pope’s 
sentiment that “[hope] springs eternal.” Id. 
at 1171.

Submitted by Adam B. Cooke, Fowler 
White Barnett, P.A.

Endnotes
1Travelers and Ocean Reef had a relationship 

of several years dating back to October, 2014. 
The policy at issue for this dispute was effec-
tive October 10, 2016 – October 10, 2017. There 
were two prior claims made by Ocean Reef. 
The first in 2016 involved a lightning strike 
and was paid. The second involved a loss of a 
jet ski in the Bahamas in 2017 and was denied 
because the Vessel did not have a professional, 
full time, approved, licensed captain at the time 
of the loss. Immediately prior to the hurricane, 
the relationship between Ocean Reef and 
Travelers had soured to the point that Travelers 
underwriter recommended non-renewal of the 
Yacht’s coverage due to a “very shady” claims 
history.

2There was never any argument in the record 
that any of the language in the warranties was 
ambiguous. 

3It is disputed between the parties whether 
Captain McCall was appropriately hired, but 
there is no dispute he was not present for 
Hurricane Irma.

4Aguirre found that failure to have a three-
man crew rendered a shrimp vessel unseawor-

thy and therefore voided coverage by violating 
the warranty of seaworthiness.

5Travelers and Ocean Reef had a relationship 
of several years dating back to October, 2014. 
The policy at issue for this dispute was effec-
tive October 10, 2016 – October 10, 2017. There 
were two prior claims made by Ocean Reef. 
The first in 2016 involved a lightning strike 
and was paid. The second involved a loss of a 
jet ski in the Bahamas in 2017 and was denied 
because the Vessel did not have a professional, 
full time, approved, licensed captain at the time 
of the loss. Immediately prior to the hurricane, 
the relationship between Ocean Reef and 
Travelers had soured to the point that Travelers 
underwriter recommended non-renewal of the 
Yacht’s coverage due to a “very shady” claims 
history.
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Case Summaries: January 2021—May 2021

1st Circuit
Uberrimae Fidei – Failure to Disclose 

prior groundings and ownership voided 
marine insurance policy:  In 2021, 
Defendant-Appellant Carlos Morales-
Vázquez purchased marine insurance from 
Optima Insurance Company, subsequently 
acquired by Plaintiff-Appealee QBE 
Seguros (“QBE”), for his forty-foot 
Riviera yacht. Morales-Vázquez left blank 
questions in the application concerning 
his prior boating history and vessel-related 
accidents. In March of 2014, Morales- 
Vázquez applied for a separate insurance 
policy for his forty-eight foot Cavileer 
yacht. He noted in the application that he 
was involved in a boating accident eleven 
(11) years prior, but left out information 
related to a more recent grounding in 2010 
and also failed to disclose his ownership 
of at least five (5) other boats. 

On October 24, 2014, the Cavileer 
sustained damage from a fire and Morales-
Vázquez reported the loss to QBE. QBE 
offered to settle the claim, which was 
rejected by Morales-Vázquez. Following 
the breakdown of continued negotiations, 
QBE exercised its right to question 
Morales-Vázquez under oath. During 
this examination, the failure to disclose 
the prior grounding and previous boat 
ownership came to light. QBE immediately 
filed an action in the District of Puerto 
Rico and sought a declaratory judgment 
to void the policy on the grounds that 
Morales-Vázquez failed to honor his duty 
of utmost good faith (uberrimae fidei) in 
acquiring the Cavileer Policy and breached 
the warranty of truthfulness. A six (6) 
day bench trial was held, and following 
post-trial submissions, the district court 
concluded that QBE was entitled to void 
the policy as a result of the breaches 
by Morales-Vázquez. Morales-Vázquez 
appealed the ruling of the district court to 
the First Circuit Court of Appeals. 

The United States Court of Appeals for 
the First Circuit affirmed the judgment 
of the district court. The First Circuit 

affirmed the judgment holding that there 
is no requirement under the doctrine of 
uberrimae fidei for the insurer to show 
that he actually relied on the omissions in 
issuing the policy. All that must be shown 
is that the false statement or omission is 
material to the policy. In addition, the First 
Circuit confirmed that the doctrine had a 
long and important history in applying to 
marine insurance contracts and that given 
the need for “economic efficiency” in the 
marine insurance industry, the application 
of the doctrine is as sound now as it ever 
was. The Court did not reach the second 
issue (breach of warranty of truthfulness), 
finding the doctrine of uberrimae fidei 
applicable to the resolution of the appeal 
and sufficient to affirm the district court’s 
decision to void the insurance contract. 
QBE Seguros v. Morales-Vázquez, 986 F.3d 
1 (1st Cir. 2021).

Denial of Summary Judgment 
for Negligence and Negligence Per 
Se based on Coast Guard Safety 
Regulations for Trip and Fall on 
Stairs:  Plaintiff Roger Nasser (“Nasser”) 
descended a flight of port-side stairs on 
board the Alexander Hamilton ferry boat 
when he fell and broke his ankle. Nasser 
filed suit against the ferry boat operator, 
Defendant Port Imperial Ferry Corp. (“Port 
Imperial”), in the United States District 
Court for the Southern District of New 
York. Nasser asserted three (3) causes 
of action for negligence per se, common-
law negligence, and for negligent design 
and manufacture. Port Imperial moved 
for summary judgment on all claims. The 
district court granted in part and denied in 
part Port Imperial’s motion. 

The district court denied Port Imperial’s 
motion concerning Nasser’s negligence 
per se claim that the stairwell did not 
violate any Coast Guard regulation. 
The court contends that the Officer in 
Charge Marine Inspection (“OCMI”) must 
affirmatively express intent to excuse 
the vessel from compliance with the 
applicable safety regulations. The district 

court denied Port Imperial’s motion as 
to Nasser’s cause of action for common 
law negligence. The district court held 
that the variance in the steps were eight 
(8) time greater than the case relied on 
by Port Imperial and concluded that the 
Coast Guard inspection, standing alone, 
does not negate Port Imperial’s obligation 
to conduct its own inspections. Lastly, 
the district court granted Port Imperial’s 
motion for summary judgment to dismiss 
Nasser’s claim for negligent design and 
manufacture. The Court held that Nasser 
presented no evidence that Port Imperial 
sold or manufactured the ferry boat in 
order to hold Port Imperial liable. Nasser 
v. Port Imperial Ferry Corp., No. 19-cv-
0845, 2021 U.S. Dist. LEXIS 44500 (S.D.N.Y. 
Mar. 9, 2021)

Arbitration Award for Demurrage 
Damages Arising from Charter 
Vacated Where 1) Arbitrators Acted 
Outside of Scope of Arbitration 
Agreement and Disregarded the 
Law and 2) Ignored Objections and 
Rendered the Award With a Manifest 
Disregard of the Law: On August 5, 
2013, Copragri S.A. (“Copragri”) entered 
into two (2) contracts with Agribusiness 
United DMCC (“Agribusiness”) for 
Agribusiness to charter a vessel owned by 
Vitosha Maritime Ltd. (“Vitosha”) for the 
transport of grain from Darrow, Louisiana 
to Jorf Lasfar, Morocco. Vitosha presented 
Agribusiness with a demurrage claim for 
delay of the vessel and other expenses. 
Thereafter, Agribusiness presented an 
indemnity claim to Copragi. Agribusiness 
initiated arbitration proceedings six (6) 
years later against Copragri, and Copragri 
raised five objections to the arbitration. 
Pursuant to the contract the arbitration 
was to be pursuant to Society of Maritime 
Arbitrators’ (“SMA”) Rules. 

The panel of three (3) arbitrators, none 
of whom were members of the SMA, issued 
an award in the amount of USD 208,300 
against Copragri without addressing any 
of Copragri’s objections. Copragri filed 
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a petition in the United States District 
Court for the Southern District of New 
York for vacatur of the arbitration award. 
As a threshold matter, the district court 
determined that it had subject matter 
jurisdiction to vacate the arbitration 
award. The court granted Copragri’s 
petition and vacated the arbitration 
award for two reasons. First, the court 
vacated the award and concluded that 
the arbitrators acted outside the scope of 
their authority and disregarded the law 
and arbitrability and jurisdiction. Second, 
the court vacated the award because the 
arbitrators failed to address Copragri’s 
objections and rendered the award with 
a manifest disregard of the law. Copragri 
S.A. v. Agribusiness United DMCC, No. 
20 Civ. 5486, 2021 U.S. Dist. LEXIS 48206 
(S.D.N.Y. Mar. 15, 2021)

COGSA Package Limitation Applied 
to Goods Damaged in Transit: Plaintiff 
Indemnity Insurance Company of North 
America (“Indemnity”) filed suit on behalf 
of consignee Baker Hughes Co. against 
Defendant Expeditors International 
of Washington Inc. (“Expeditors”) 
concerning a shipment of oilfield 
equipment onboard a vessel owned by 
Third-Party Defendant CMA CGM S.A. 
The bill of lading issued for the shipment 
of cargo limited Expeditors’ liability to 
$500 per shipping unit. Indemnity alleged 
that after the cargo was delivered, Baker 
Hughes noticed that the shipment was 
damaged beyond repair. Indemnity sought 
damages in the amount of $604,713.00 for 
the damage to the cargo. Expeditors filed 
a motion for partial summary judgment 
to declare that (1) Expeditors’ liability is 
limited under the bill of lading to $500 per 
package; (2) at most only three packages 
were damaged; and (3) in total, Expeditors’ 
liability is limited to $1,500. The district 
court granted Expeditors’ motion for 
partial summary judgment finding that 
there was no exception to the application 
of the package limitation. Indem. Ins. 
Co. v. Expeditors Int’l of Wash., Inc., No. 
20-cv-1765, 2021 U.S. Dist. LEXIS 70377 
(S.D.N.Y. April 12, 2021).

Submitted by George M. Chalos, Chalos 
& Co., P.C.

2nd Circuit 
COGSA preempts contrary state law 

claims of liability where COGSA is 
extended by a maritime contract and 
governed under federal law: Plaintiff-
Appellant Herod’s Stone Design (“HSD”) 
filed suit in New Jersey State Court against 
Defendants-Appellees Mediterranean 
Shipping Company S.A. (“MSC”), and 
BNSF Railway Co, (“BNSF”) for state law 
consumer fraud, contract, and tort claims 
resulting from damages to HSD’s cargo. 
The matter was removed to the United 
States District Court for the Southern 
District of New York and Defendants 
moved for summary judgment. The 
District Court granted summary judgment 
in favor of MSC and dismissed the claims 
against BNSF. The district court held that 
(1) the U.S Carriage of Goods by the Sea 
Act (“COGSA”) preempted HSD’s state law 
claims; and (2) HSD’s claims were barred 
by the terms and conditions in the sea 
waybill. HSD appeal the judgment of the 
district court. 

On appeal, HSD argued that COGSA 
does not have preemptive force over 
HSD’s state law claims. The United States 
Appellate Court for the Second Circuit 
affirmed the judgment of the district court. 
The Second Circuit held that COGSA 
preempts contrary state law claims of 
liability where COGSA is extended by a 
maritime contract and governed under 
federal law. The Second Circuit further 
held that the district court properly 
rejected HSD’s argument that the time 
bar was subject to equitable estoppel. The 
Court found that there was no genuine 
question of fact that MSC lulled HSD into 
a ‘false sense of security’ and as such the 
claim was properly dismissed for failure 
to be commenced within one (1) year. 
Herod’s Stone Design v. Mediterranean 
Shipping Co. S.A., 2021 U.S. App. LEXIS 
4269 (2d Cir. 2021).

Submitted by George M. Chalos, Chalos 
& Co., P.C.

3rd Circuit 
Seaman Asbestos Personal Injury 

Claims – Substantial Factor Test 
for Causation: Seaman sued multiple 
defendants alleging failure to warn and 
exposure to asbestos-containing materials 
during his service in the U.S. Navy 
aboard various vessels and in a shipyard 
and nuclear powerplant. The complaint 
was amended to substitute the estate 
after plaintiff died from mesothelioma. 
Defendants, government contractors for 
the U.S. Navy overseeing the construction 
and maintenance of certain vessels, filed 
summary judgment motion asserting 
lack of causation. The court granted the 
motion, finding first that maritime law 
applied including the substantial factor 
causation test for asbestos claims. The test 
requires a showing plaintiff was exposed 
to defendant’s product, and the product 
was a substantial factor in causing the 
injury suffered. The court noted causation 
may be shown by direct evidence such 
as testimony of plaintiff or decedent, co-
workers or an eyewitness, or circumstantial 
evidence supporting the inference that 
there was exposure to defendant’s product 
for some length of time. The court noted 
minimal exposure was insufficient to 
establish causation as is the mere showing 
that defendant’s product was present in 
the workplace. Plaintiff thus must show 
a “high enough level of exposure that 
an inference that the asbestos was a 
substantial factor in the injury is more 
than conjectural.” Plaintiff provided 
no evidence identifying any product 
manufactured, distributed or supplied by 
defendants and failed to identify exposure 
to such products. Plaintiff also failed to 
establish the frequency and regularity 
or proximity of exposure to asbestos in 
order to create a genuine issue of material 
fact. As such, the motion for summary 
judgement was granted. Gilstrap v. CBS 
Corporation, 2021 WL 124423 (D.Del., 
2021) recommendations adopted, 2021 
WL 289411 (D. Del., 2021)

Limitation of Liability Act Applies 
to Recreational Vessels: Claimant sued 
petitioner, owner of a personal boat, and 
other defendants in state court for injuries 
sustained when tripping over a fishing line 
while boarding the boat in a marina. Vessel 
owner filed an action for exoneration from 
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or limitation of liability pursuant to 46 
U.S.C. § 30501 et seq. and Rule F of the 
Supplemental Rules for Certain Admiralty 
and Maritime Claims of the Federal Rules 
of Civil Procedure. Claimant filed a motion 
to dismiss alleging the state action is not 
subject to the Limitation Act because the 
boat at issue is a small recreational boat, 
and alternatively, the federal action should 
be stayed pending resolution of the state 
action pursuant to the Savings to Suitors 
Clause and the single claimant exception. 
The court found the petition met the 
required pleading standards that: 1) 
petitioner was sued for some loss, damage 
or injury; (2) the loss, damage or injury 
was without his privity or knowledge; and 
(3) that he wishes to claim the benefit of 
limitation of liability. The court cited to 
Gorman v. Cerasia, 2 F.3d 519, 523 n.3 (3d 
Cir. 1993) which in turn cited to Coryell 
v. Phipps, 317 U.S. 406 (U.S. 1943) for 
the proposition that the Supreme Court 
has applied the Act to pleasure crafts and 
therefore petitioner’s boat qualifies as 
a “vessel” subject to the Limitation Act. 
Additionally, the court found the single 
claimant exception did not apply because 
petitioner also faced cross-claims asserted 
by the marina. Claimant’s motion to 
dismiss was therefore denied. DeGeorge v. 
Marincola, 2021 WL 323724 (D. N.J., 2021) 
(Unpublished).

Single Claim Exception for Stay of 
Limitation of Liability Act Proceeding 
Denied As Premature: Plaintiff/claimant 
sued vessel owner and fictious Doe 
Defendants for personal injuries sustained 
aboard a private passenger boat. Vessel 
owner removed the action to federal 
court and filed a separate complaint for 
exoneration from or limitation of liability 
under the Limitation Act. Plaintiff sought 
remand, which the magistrate judge 
recommended based on the single claimant 
exception. Upon objection by vessel 
owner, the district court judge denied the 
remand, finding the remand is premature 
when fictitious defendants may appear 
in the action and seek indemnification 
or contribution from the vessel owner. 
While the possibility may be contingent, or 
theoretical, it nonetheless precludes the 
application of a single claimant exception. 
Separately, the court found claimant did 
not offer the required stipulations to 

protect the vessel owner’s interests before 
remand would be appropriate. Ionfrida v. 
Babick, 2021 WL 2177514 (D.N.J., 2021).

PA State Law Counterclaims Arising 
from Declaratory Judgment Action on 
Marine Insurance Policy Dismissed 
Where Policy Had Valid Federal / NY 
Choice of Law Provision: Plaintiff, 
marine insurer provided hull coverage 
for vessel owned by defendant whose 
vessel ran aground. Vessel owner’s claim 
for coverage was denied, and insurer filed 
a declaratory action seeking a finding 
that the policy afforded no coverage due 
to vessel owner’s misrepresentations 
and breach of an express warranty. 
Vessel owner counterclaimed for various 
claims, including state claims for breach 
of fiduciary duty, bad faith liability and 
violations of Pennsylvania’s Unfair Trade 
Practices and Consumer Protection Law. 
Insurer moved for judgement on the 
pleading as to the state law claims, arguing 
the policy’s choice-of-law provision 
requires application of federal maritime 
law, or in its absence, New York law. The 
court agreed and granted the motion for 
judgment on the pleadings as to those 
counterclaims. The court first noted that 
marine insurance contracts fall within 
the court’s maritime jurisdiction, and 
where the court’s jurisdiction is grounded 
in admiralty, federal choice-of-law 
principles apply. The court rejected vessel 
owner’s argument that insurer waived the 
choice-of-law issue because it was not 
raised as an affirmative defense, finding 
that choice-of-law is not an affirmative 
defense. Additionally, the court found 
the contractual choice-of-law provision 
is generally enforceable under federal 
maritime law in the absence of evidence 
it is unreasonable or unjust. Insurer 
had sufficient contacts with New York, 
including presence of its agent for service, 
for the designation to be reasonable. 
Vessel owner argued enforcing the 
contractual provision would contravene 
a strong public policy of the forum state, 
and in support, cited to the Supreme 
Court’s analysis in The Bremen v. Zapata 
Off-Shore Co., 407 U.S. 1, 92 S.Ct. 1907 
(1972). The court however, found the 
Bremen analysis inapplicable, as it was 
intended to evaluate public policy of the 
U.S. and a foreign forum, and conflicting 

state policy will not override applicable 
federal maritime law. The issue was thus, 
not whether New York law conflicts with 
Pennsylvania public policy, but rather, the 
well-established principle that choice-of-
law provision in maritime contract are 
presumptively valid and must yield to the 
public policy preferences of the particular 
state in which the case happens to have 
been brought for the sake of uniformity in 
maritime law. Great Lakes Insurance SE 
v. Raiders Retreat Realty Co., LLC, 2021 
WL 668806, --F.Supp.3d -- (E.D.Pa., 2021).

Submitted by Aksana Coone

4th Circuit- No Cases

5th Circuit 
Fifth Circuit En Banc Denies Jones 

Act Seaman Status for Land-Based 
Welder working on Jack-Up Vessels 
– As discussed in the last Admiralitas 
Case Survey, the Fifth Circuit set up 
an en banc showdown as to whether 
land-based workers who even spend 
70% of their work time on jack-up rigs, 
should continue to be Jones Act seamen 
under the Fifth Circuit’s long-standing 
precedents, or should the Fifth Circuit 
re-analyze seaman status under more 
recent Supreme Court decisions. On May 
11, 2021, long-time maritime jurist Judge 
Eugene Davis (Judge Davis is senior status 
but was on the original panel therefore 
deliberated with the en banc court), wrote 
the opinion for the majority finding that 
such workers are not Jones Act seamen 
under the United States Supreme Court 
cases of Wilander, Chandris and Papai 
where the employment on the vessels was 
for “discrete short-term transient repair 
jobs” that was not “sea-based work.” Over 
a twelve month period, Sanchez worked 
a total of 67 days as a welder for his 
employer, with 61 of those days on two 
jack-up drilling rig/vessels owned by the 
same company. Thus, Sanchez met the 
duration prong of the substantiality test. 
However, his work on these two jack-up 
rigs were for specific repair jobs with the 
majority of the days (72%) being worked 
while the vessel was jacked up next to a 
dock and the other 19% of his time being 
spent on a jack up rig at an offshore 
drilling location and during a trip where 
that vessel was towed to a new offshore 
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location (the site of the accident). There 
was no evidence that Sanchez would have 
continued to work on the vessels once 
this last repair job was completed a few 
days following his accident. The Fifth 
Circuit held that the “discrete” work on 
the vessels did not satisfy the nature test 
of seaman status as it was not of a “sea-
going nature,” but was similar to other 
specialized transient workers on jack-
up rigs (usually contractors like casing 
hands) engaged in specific discrete short-
term jobs, who have not been considered 
seamen. (The word “discrete” appears to 
be the new descriptive adjective used by 
the Fifth Circuit as to seaman duties; the 
next case summary also uses “discrete” 
to describe job duties of seamen in the 
FLSA context). As noted in the previous 
addition of Admiralitas, the original panel 
decision had affirmed the District Court’s 
determination that the worker was not a 
seaman despite the Fifth Circuit precedent 
to the contrary. That panel’s opinion was 
withdrawn and a second panel opinion 
was issued on August 14, 2020 reversing 
the District Court’s finding and holding 
that the worker was a seaman based on 
the clear Fifth Circuit precedent. However, 
in a concurring opinion authored by Judge 
Davis, the panel suggested that a rehearing 
en banc be granted and now the en banc 
court has affirmed the District Court’s 
determination of lack of seaman status. 
Sanchez v. Smart Fabricators of Texas, 
LLC, 2021 WL 1882565, ____ F.3d______, 
(5th Cir. 2021) En Banc, 978 F.3d 976 (5th 
Cir. 2020)(October 30, 2020), Panel Final 
Opinion 970 F.3d 550 (August 14, 2020), 
Panel Withdrawn Opinion 952 F.3d 620 
(March 11, 2020) .

Crewmembers on Liftboats Who 
Work as Crane Operators are Not 
Exempt Seamen under FLSA for 
Overtime Purposes – The Fifth Circuit 
reversed a summary judgment by the 
District Court in favor of the employer 
where the District Court had found that 
licensed able-bodied seamen employed 
upon liftboats, but who spent substantial 
work time as crane operators, were 
considered exempt seaman under the 
Fair Labor Standards Act (FLSA) as to 
the payment of overtime. In reversing the 
District Court, the Fifth Circuit concluded 
that despite these crane operators being 
part of the nautical crew performing 
“nautical duties” for the maintenance 

and transportation of the liftboats to and 
from job sites, that these crane operating 
crewmembers performed “a substantial 
amount of different work” when these 
crewmembers performed “industrial 
work” as a crane operators loading and 
unloading the customers’ equipment and 
crews to offshore platforms during the 
period that the liftboats were jacked up 
on a work site usually next to an offshore 
platform. For the purposes of the FLSA 
seaman exemption from overtime, the 
crewmembers’ two “discrete jobs: upkeep 
of the boat and operations of the crane,” 
required a comparison of the time spent 
in each. The Court determined from the 
record that nautical functions of the 
crewmembers was “just outweighed by 
their industrial duties,” such that the 
seaman exemption from overtime in the 
FLSA did not apply. The Fifth Circuit also 
reversed the District Court’s summary 
judgment in favor of the employer with 
regard to the crewmember cooks onboard 
the liftboats, but remanded for the District 
Court to determine how much time the 
cooks actually spent preparing food for 
the vessels’ crew (considered a “nautical 
duty”) compared to the time spent 
preparing food for non-crew members, 
such as passengers or contractors. The 
Court noted that if the cook time for non-
crew (assumed to be “differing work” or 
non-nautical work) was “substantial” 
(more than 20 percent of the work week), 
then the crewmember cooks would not 
be considered exempt seaman from the 
FLSA overtime rules. Adams v. All Coast, 
L.L.C., 988 F.3d 203 (5th Cir. 2021).

Maritime Jurisdiction over Lawsuit 
against United States involving a 
Swimmer struck by Coast Guard 
Vessel, but No Wrongful Death Action 
– During a Coast Guard vessel patrol 
near the border of Texas, a Mexican 
citizen was struck and killed by the vessel 
while he was attempting to swim to the 
United States side of the waterway. A 
wrongful death action was brought by the 
decedent’s common-law spouse and child 
against the United States as well as the 
manufacturer of the vessel and its engines. 
The Fifth Circuit determined that because 
the allegations of the complaint involved a 
vessel collision, the claims were admiralty 
claims, which are excluded against the 
United States under the Federal Tort 
Claims Act, but allowed against the United 

States under the Suits in Admiralty Act 
(SIAA) and Public Vessels Act (PVA). As 
such, the District Court had subject-matter 
jurisdiction based in Admiralty against the 
United States since both the SIAA and the 
PVA waive sovereign immunity. Under 
maritime law, the Court applied the state 
wrongful death statute since the accident 
and death occurred in state territorial 
waters. The applicable state wrongful 
death statute allowed only spouses and 
children to bring a claim. Under Texas 
state law, the putative spouse could not 
establish Texas common-law spouse 
status at the time of death, and therefore 
lacked standing to bring a wrongful death 
claim individually, but could maintain the 
next-of-friend claims of decedent’s child. 
The Fifth Circuit further held that since the 
general sort of harm – a collision between 
a vessel and a nighttime swimmer trying 
to avoid detection in a dark, high-traffic 
waterway with no posted speed limit - was 
not foreseeable, the United States owed 
no duty to the decedent and could not 
be liable for negligence. The Fifth Circuit 
rejected the plaintiff’s argument that the 
collision was foreseeable because the 
Coast Guard was generally aware that this 
waterway had been used by undocumented 
aliens as a swim-across point of entry into 
the United States, noting that the evidence 
established that the Coast Guard did not 
know the exact number, location or timing 
of such crossings over the 17 mile long 
waterway in question. Ortega Garcia v. 
United States, 986 F.3d 513 (5th Cir. 2021). 

No Personal Jurisdiction over Non-
U.S. Shipowner for Collision with U.S. 
Navy Vessel in Non-U.S. Waters – In 
a case involving the collision between a 
Japanese ship and a U.S. Navy destroyer 
in Japanese territorial waters causing the 
deaths of seven U.S. sailors and injuries to 
at least forty other Navy crewmembers, the 
Fifth Circuit affirmed the District Court’s 
ruling that personal jurisdiction over the 
Japanese vessel owner/charterer could 
not be constitutionally established under 
Federal Rule 4(k)(2). The Court reviewed 
the issue of general jurisdiction over the 
non-U.S. company using the Supreme 
Court’s Daimler standard of applying the 
Fourteenth Amendment case law as to due 
process element of jurisdiction rather than 
a Fifth Amendment due process analysis. 
While finding that the non-U.S. shipping 
company had considerable contacts with 
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the United States (i.e., regularly calling on 
at least 30 U.S. ports, operating multiple 
shipping terminals and air-cargo services 
at U.S. ports and airports, earning over $1 
billion in revenue from these operations 
and bringing over thirty lawsuits in U.S. 
Courts itself over the last decade), the 
Fifth Circuit held that these contacts were 
“not so substantial and of such a nature” 
that the non-U.S. company is essentially 
“at home in the United States.” In making 
its decision, the Court noted that it was 
bound by the “rule of orderliness” and had 
to analyze the question of constitutional 
fairness of the non-U.S. company’s 
contacts for personal jurisdiction purposes 
under the prior Fifth Circuit precedent 
set forth in Patterson v. Aker Solution, 
Inc., 826 F.3d 231 (5th Cir. 2016), even 
though the Court stated there were very 
persuasive arguments asserted that Rule 
4(k)(2) called for a “national jurisdiction” 
test, shifting the focus to the defendant’s 
contacts with the entire United States. 
Both the original and concurring opinions 
called into question the correctness of 
the prior panel’s decision in Patterson, 
with the concurring judges also calling for 
an en banc court review of these issues. 
Stay tuned. Douglass v. Nippon Yusen 
Kabushiki Kaisha, 996 F.3d 289 (5th Cir. 
2021).

Deepwater Horizon Damage Case 
—Fishermen/Rescuers Claim for 
Negligent Infliction of Emotional 
Distress Dismissed against BP – The 
Fifth Circuit affirmed the District Court’s 
dismissal of the negligent infliction of 
emotional injury claims filed by a group 
of fishermen who participated in the 
efforts to rescue individuals following 
the Deepwater Horizon explosion. The 
fishermen were fifteen miles away from 
the Deepwater Horizon at the time of the 
explosion, but felt the sonic boom and 
responded to the distress call from the rig 
arriving about twenty minutes later. The 
fishermen navigated around floating and 
burning debris searching for survivors, 
but was unable to get closer than 100 feet 
from the burning rig due to the heat. The 
fishermen alleged that they were under 
a constant threat that another massive 
explosion could occur during their rescue 
efforts and had also felt some subsequent 
explosions, but ultimately departed the 
area when their fuel was low and they 
decided they could be of “no further 

help.” During the rescue attempt, along 
with the emotion distress, the fishermen 
alleged they suffered physical injuries 
such as facial burns, singed hair along with 
scratches and bruises. The Fifth Circuit 
confirmed that under general maritime 
law, a claimant may “recover” for negligent 
infliction of an emotional injury provided 
there is some “physical contact” that is 
“more than trivial” and the emotional 
injury causally results from that physical 
contact. In this case, the Court held that 
the fishermen’s alleged physical injuries 
“do not appear to be significant enough 
to meet the physical-injury test.” Also, 
the fishermen failed to allege that their 
emotional distress resulted from their 
alleged physical injuries, but claimed that 
their distress was from what they “saw” 
while they were in the zone of danger 
around the burning rig. Without deciding 
whether a “zone-of-danger” negligent 
infliction of emotional distress presents a 
recoverable claim under general maritime 
law (an open question according the Fifth 
Circuit), the Court concluded that the 
fishermen failed to adequately plead a 
zone-of-danger emotional distress claim 
for what they “saw,” because they were 
“objectively not within the zone of danger.” 
The Court noted that the fishermen did 
not alleged that they were in the same 
location at the time of the explosion when 
the people were injured by the explosion; 
or that they could not leave the dangerous 
area (in fact, the Court noted they did 
leave the area in their vessel); or that they 
experienced a near-miss collision. These 
three scenarios were the only “objective” 
zone-of-danger situations where other 
Federal Circuits have allowed emotional 
damage claims. In Re Deepwater Horizon, 
841 Fed.Appx. 675 (5th Cir. January11, 
2021). (This case was not selected for 
publication by the Court in West’s Federal 
Reporter.)

Outer Continental Shelf Platform 
Worker Entitled to LHWCA Benefits 
for Onshore Automobile Accident on 
the Way to Work – An employee, who 
worked on an offshore platform on the 
Outer Continental Shelf (OCS), sustained 
injuries in an onshore automobile accident 
while he was traveling to his usual pickup 
location to take the offshore transportation 
to the OCS platform. The Fifth Circuit 
affirmed under the two-step substantial-
nexus test of Valladolid, that his injuries 

were covered under the Longshore and 
Harbor Workers’ Compensation Act as 
extend by the Outer Continental Shelf 
Lands Act (OCSLA), 43 U.S.C. §1333(b). 
The first step was to determine if the injury 
arose out of and occurred within the scope 
of his employment. The second step of the 
test was to determine if the “injury occurred 
as the result of the OCS operations.” The 
Fifth Circuit stated that the second step 
based on OCSLA §1333(b) did not require 
that there be a substantial nexus between 
the work he performed on the OCS and 
the accident, just that his injury be linked 
to extractive “operations conducted on 
the OCS.” Since the employee was being 
compensated at the time of his accident by 
employer for his travel time and mileage 
to the pickup location to go the OCS job, 
and since he was also transporting his 
work equipment (a testing unit) to be used 
on the OCS location, the Fifth Circuit held 
that he was “on-the-job” at the time of the 
automobile accident (within the scope 
of his employment) and that his injury 
was related to operations on the OCS 
such that his injury was covered under 
OCSLA and the Longshore Act. Owensby 
& Kritikos, Inc. v. Director, Office of 
Workers’ Compensation Programs and 
James Boudreaux, 2021 WL 1940599, ____ 
F.3d______ (5th Cir. May 14, 2021).

Submitted by Douglas W. Truxillo, 
Onebane Law Firm

6th Circuit 
Genuine Issue of Material Fact 

Regarding Maximum Medical 
Improvement Precluded Summary 
Judgment as Well as Attorneys’ Fees 
for Failure to Provide Maintenance 
and Cure: Seaman brought an action 
under the Jones Act, 26 U.S.C. § 30104 for 
negligence, and under general maritime law 
for unseaworthiness and for maintenance 
and cure. He claims that on November 
26, 2015, while working as an employee 
of Marquette Transportation Company, 
LLC (“Marquette”), he was “required 
to navigate an unreasonably slippery, 
snowy, non-skid and ice melt deprived 
deck, without any assistive traction boot 
attachments when because of said failure 
to provide a safe place to work and 
seaworthy vessel he was injured.”  Seaman 
alleges he slipped on snow that was on the 
deck of the barge and fell onto the deck 
of the towboat causing his alleged injuries. 

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.mmsend22.com_link.cfm-3Fr-3D3VtGt0kK9zCKvGrVqkjBVw-7E-7E-26pe-3D90kGX6XCkoRCmFWNFXI0xdmi0eYFSwnknt6d62HkqaCvV1qx9P-5FLNUcKRIfDg3kzfUfVs53h550mHTkIEMPbMw-7E-7E-26t-3D-2DX3i0uy-2DplshFAflpC0x-5FA-7E-7E&d=DwMFAw&c=Cw6jQ1O21v_aGXA_UaKobx5Hu7RYVWKFNSkSTAdyM40&r=mw82NbJGapj2d9UEdCp5-8s6NcG1aWTIXjkh71jVjaA&m=ne2COeZMlp480yTSe1dZo8fdXlR-3wLP7bMYdvYYQ0s&s=zBNKMj9VoaOdGtjUireSSDuIRuO1mAeiRgYEa6F3gOc&e=
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The barge on which he slipped was a 
“dumb” or unmanned barge to which no 
crew was assigned and that was not owed 
by Marquette. Marquette filed separate 
motions for partial summary judgment 
on (1) Durbin’s claim of unseaworthiness, 
and (2) Durbin’s claim for maintenance 
and cure. 

Seaman explicitly stated he is not 
asserting a claim for the unseaworthiness 
of the barge. Towboat owner argued 
the Court should still grant summary 
judgment on its motion addressing the 
unseaworthiness of the barge.  The Court 
disagreed. It is nonsensical for it to grant 
summary judgment on a claim that Plaintiff 
has not alleged. The Court noted, however, 
that the Seaman has waived his claim for 
unseaworthiness of the barge, and he is 
barred from later raising that claim in this 
action.

The court held the seaman’s right to 
maintenance and cure turns on whether 
his injury reached maximum medical 
improvement. Whether the injury reached 
maximum medical improvement depends 
on the permanency of the seaman’s injury 
and whether his treatments are curative 
or merely palliative. These fact issues 
are material to seaman’s right to recover 
maintenance and cure, and it appears that 
the parties agree on few, if any, of them. 
Because the Court finds that genuine 
disputes of material fact remain, summary 
judgment cannot be granted. 

The court granted summary judgment 
to towboat owner on seaman’s claim for 
attorneys’ fees. The court held that vessel 
owner’s failure to pay maintenance and 
cure is reasonable, even if it is ultimately 
determined that maintenance and cure is 
owed, because there is a genuine dispute 
regarding maximum medical improvement. 
Seaman failed to point to any significant 
probative evidence that vessel owner has 
exercised willful and wanton disregard 
for its potential maintenance and cure 
obligation such as laxness in investigating 
seaman’s claim, arbitrary denial, or other 
unreasonably obstinate behavior. Durbin 
v. Marquette Transportation Co., LLC, 
No. 518CV00055TBRLLK, 2021 WL 1124789 
(W.D. Ky. Mar. 24, 2021)

Submitted by Theron Korsak

7th Circuit 
Good Cause Existed to Compel 

IME of Seaman in Joes Act Claim: 
Deckhand employed aboard a tugboat was 
injured when a steel cable snapped and 
struck him in the back. He brought Jones 
Act, unseaworthiness and maintenance 
and cure claims against his employer. 
Defendant disputed some of plaintiff’s 
back injuries, relying on expert opinion 
that the injuries were unrelated to the 
incident and caused by underlying 
degenerative osteoporosis or osteopenia. 
Defendant moved to compel plaintiff’s 
independent medical exam including 
a DEXA bone density scan. The court 
noted it may order a party whose physical 
condition is in controversy to submit 
to a physical examination if the moving 
party demonstrates good cause. The 
issue is decided on a case-by-case basis. 
Defendant argued the DEXA scan can 
provide incontrovertible evidence as to 
the presence of degenerative conditions. 
Plaintiff contended bone density is not 
at issue in the case. The court found that 
plaintiff put the causation of his injuries 
in controversy, and defendant may use 
the bone density test to show plaintiff’s 
potential underlying condition affects 
the extent of the damages claimed by 
plaintiff. The court rejected plaintiff’s 
argument that the IME is not necessary 
because defendant admitted liability and 
because of the Eggshell Skull Rule. The 
court explained under the Eggshell Skull 
Rule, if defendant’s actions were the 
precipitating cause of the alleged injury, 
and that injury was a natural consequence 
of the actions, then that defendant is liable 
for the full extent of the injury, even if the 
plaintiff’s physical condition may have 
aggravated that injury. However, if plaintiff 
is ultimately injured by a preexisting 
condition which the tortfeasor merely 
aggravated, the tortfeasor is only liable to 
the extent of that aggravation. The court 
granted the IME, finding the requested 
DEXA scan could uncover information 
relevant to causation of plaintiff’s injuries 
and extent of defendant’s liability and such 
information was not otherwise available 
from other discovery provided in the case. 
Beam v. Watco Companies, L.L.C., 2021 
WL 2533282 (S.D.Ill., 2021)

Appropriate Stipulations Permitted 
Stay of Limitation of Liability Action: 
Claimant, a leverman, was injured while 
preparing equipment to be used for 
dredging operations. Employer filed 
a complaint for exoneration from, or 
limitation of, liability under the Limitation 
of Liability Act (Limitation Act), 46 
U.S.C. § 30505. Claimant filed a claim 
for damages under the Jones Act and a 
third-party complaint against the tractor 
company from which employer purchased 
the excavator, alleging negligence and 
product liability claims. Claimant also 
filed a state court action naming various 
defendants involved in the remediation 
project. Claimant filed a motion to lift 
the limitation action stay to allow him 
to pursue his claims in state court under 
the Savings to Suitors Clause pursuant 
to the single-claimant exception. The 
court recognized the “single claimant” 
exception may be used to allow an action 
to proceed in state court while retaining 
exclusive jurisdiction over the question 
of liability limitation. The court noted the 
exception can also be used in multiple-
claimant cases where the value of claims 
exceeds the value of the vessel, provided 
the claimants form adequate stipulations 
that ensure that all limitation issues will be 
decided in federal court. In doing so, the 
multiple claimants’ stipulations transform 
multiple claims into a single claim for 
purposes of determining liability in state 
court and the vessel owner’s rights are 
preserved in federal court without the 
need of a concursus. Both claimant and 
third-party contribution claimants agreed 
to stipulations that protected vessel 
owner’s interests. However, vessel owner 
argued the stipulations are insufficient 
when they failed to consider the potential 
contribution claims of the state court 
defendants. At the hearing, claimant 
advised he dismissed the state court 
action and intends to file a new action only 
naming certain parties. The court did not 
focus on the potential claimants, however, 
but rather on whether the stipulation 
claimant offered was sufficient to protect 
the vessel owner. The court found 
claimant’s stipulation, that if he obtains a 
judgment in any state court or proceeding 
against vessel owner and any other liable 
party that exceeds the limitation fund, he 
will not seek to enforce the judgment in 
such a way as to expose vessel owner to 
liability in excess of the limitation fund, 
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to be adequate. The court further noted 
that as long as the admiralty court can 
effectively ensure that a shipowner will 
not face liability in excess of the limitation 
fund, it must take all steps necessary 
to assure that claimants are allowed to 
pursue their common law remedies in 
accordance with the ‘saving to suitors’ 
clause. The claimant’s stipulation cured 
the multiple claims issue presented by 
potential contribution and indemnification 
claimants, and the motion to lift the stay 
was granted. Matter of J.F. Brennan 
Company, Inc., 2021 WL 1043344 (E.D. 
Wis., 2021).

Denial of Summary Judgment for 
Passenger Claim Where Genuine 
Issues of Material Fact Existed 
Regarding Nature of Dangerous 
Condition and Notice Thereof: Plaintiff, 
a passenger aboard a cruise ship sailing 
around the Great Lakes, was injured when 
she stepped and slipped on a crate covered 
with a towel that was provided by the 
cruise line in response to her request for 
a step stool to reach a high bed. She filed 
suit for negligence, and defendant filed a 
motion for summary judgment alleging 
the condition was open and obvious. The 
court first found that maritime law, rather 
than Indiana state law, applied. Finding no 
similar negligence claim precedent under 
maritime law in the Seventh Circuit Court 
of Appeal, the court looked to decisions 
in other jurisdictions. On the issue of the 
duty to warn of a danger, the court noted 
defendant had a duty if it had a notice of 
the danger and the danger was not open 
and obvious. The court held it did not 
need to reach the notice issue if the danger 
was open and obvious. Defendant argued 
plaintiff was aware of the height of the bed 
and the crate, which she used without an 
issue before the accident. Plaintiff argued 
even if the danger was open and obvious, 
defendant was still liable for maintaining 
a dangerous condition of a high bed and 
improvised step stool. The court held the 
open and obvious test looks to whether a 
reasonable person would have observed 
the condition and appreciated the nature 
of the condition. Under the facts where 
the bed was high, the crate was provided 
and covered with a towel to provide some 
stability and was only used after plaintiff 
tested it, the court could not conclude as 

a matter of law that a reasonable person 
would have recognized the danger. On the 
issue of notice, plaintiff needed to show 
defendant in fact knew or should have 
known of a particular hazard existed. The 
constructive notice can be shown with 
evidence that the defective condition 
existed for a sufficient period of time 
to invite corrective measures, or with 
evidence of prior substantially similar 
incidents. Evidence in the case showed 
defendant received complaints from 
passengers prior to plaintiff’s accident 
about the height of the mattresses which 
was sufficient to establish notice as to the 
mattress height. As to notice of the danger 
posed by the crate, defendant argued the 
cabin steward was not its employee, but an 
employee of a staffing company. The court 
found such fact was not determinative, as 
the cabin steward could still be considered 
an agent of defendant such that notice 
to him constituted notice to defendant 
and could not find as a matter of law 
the absence of notice of a danger. Given 
genuine issues of material fact existed 
as to the open and obvious nature of the 
danger and notice of a danger, defendant’s 
summary judgment motion was denied. 
Weil v. Victory Operating Company, LLC, 
2021 WL 1599285 (S.D. Ind., 2021)

Cruise Ship Bartender’s Claim Under 
FLSA Not Subject To Arbitration 
Under FAA: Plaintiff, employed as a 
bartender aboard defendant’s river cruise 
ships, filed suit individually and on behalf 
of other similarly situated employees, 
alleging misclassification as an employee 
exempt from overtime compensation 
in violation of the overtime provisions 
of the Fair Labor Standards Act, 29 
U.S.C. § 203 et seq. (“FLSA”). Defendant 
sought dismissal of the action based 
on an arbitration agreement which also 
precluded the representative action. The 
court discussed the liberal federal policy 
favoring arbitration agreement, but noted 
Congress in 9 U.S.C. § 1, has carved out an 
exemption for the employment contracts of 
certain employees, including seamen. The 
court found plaintiff was a “seaman” for 
purposes of the FAA and therefore found it 
could not compel arbitration of her claims. 
In reaching that decision, the court first 
noted the FAA is silent as to who qualifies 
as a seaman. Plaintiff urged the court to 

use the interpretation under the Jones Act. 
The court found some precedent for such 
application and then turned analyzing 
seaman status under the Jones Act, as 
that statute itself also does not define 
the term “seaman.” Guided by Supreme 
Court cases, the court noted the seaman 
status test requires a showing that the 
worker’s duties contribute to the function 
of the vessel or the accomplishment of 
its mission as well as a connection to a 
vessel in navigation that is substantial in 
duration and nature. The court cited to 
other cases where cooks, bartenders and 
customer service representatives were 
found to be seaman under the Jones Act, 
and in turn under the FLSA. Such cases 
held that because cruise ships provide 
transportation and entertainment, these 
employees contributed to this function 
by providing food, drink and customer 
services to the vessels’ passengers and 
their work met the nature and duration 
test. The court applied similar reasoning 
to find plaintiff qualifies as a seaman for 
purposes of Section 1 of the FAA and 
cannot be compelled to arbitrate under 
that statute. The court rejected defendant’s 
argument that the FLSA exempts seamen 
from its coverage under 29 U.S.C. § 312(b)
(6) which would be fatal to plaintiff’s FLSA 
claim, because the court need not make 
such a determination out the outset of the 
litigation and defendant has not sought 
to dismiss the action on such ground. 
However, in possibly foreshadowing 
its future holding, the court noted that 
the “Seventh Circuit has ruled that ‘the 
classification of an employee as a seaman 
under one statute or admiralty doctrine 
does not necessarily require that he be 
so classified under another one which 
might have a different purpose.’” Rodgers-
Rouzier v. American Queen Steamboat 
Operating Company, LLC, 2021 WL 
914015 (S.D. Ind., 2021).

Submitted by Aksana Coone
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8th Circuit - No Cases

9th Circuit
The Maritime Law Test for Piercing 

the Corporate Veil in the Ninth Circuit 
Requires Domination and Injustice 
and Fraud: The Ninth Circuit reaffirmed 
the rule from M/V American Queen v. 
San Diego Marine Construction Corp., 
708 F.3d 1483, 1489-90 (9th Cir. 1983), that 
the test for piercing the corporate veil 
under maritime law in the Ninth Circuit 
is conjunctive, requiring “domination and 
control and injustice from not piercing the 
veil and some form of ill intent.” The Court 
thereby reaffirmed its split with the Second 
Circuit, where the test is disjunctive so 
“either domination and control or fraud” 
is sufficient. Id.

Pacific Gulf had sought to enforce an 
arbitration award in its favor against two 
entities that were in common ownership 
with the one against which the award 
had been made. The Court examined the 
literature and case law and laid out a “non-
exhaustive” list of indicia of corporate 
illegitimacy to use when determining 
whether to pierce the corporate veil, 
such as failing to adhere to corporate 
formalities, undercapitalization, and use 
of the other entity’s assets. However, the 
Court noted that none of the indicia was 
sufficient by itself to pierce the corporate 
veil.

Although some of the indicia were 
present, specifically shared offices and 
contact information, there was insufficient 
evidence of domination and control or 
wrongdoing. Therefore, the Court upheld 
the district court’s decision that the arbitral 
award could not be enforced against the 
two other entities as alter-egos of the first.

The Court also examined the possibility 
of successor liability between the 
corporations. It held that such liability 
under federal maritime law requires 
“a transfer of all or substantially all of 
a predecessor’s assets to the alleged 
successor . . . .” Id. at 897. Since there 
was no evidence of such a transfer, the 
arbitral award also could not be enforced 
against the other entities under a theory of 
successor liability. Pacific Gulf Shipping 
Co. v. Vigorous Shipping & Trading, S.A., 
992 F.3d 893 (9th Cir. 2021).

Submitted by Arthur Severance

10th Circuit – No Cases

11th Circuit 
Plaintiff Entitled to Summary 

Judgment on Maritime Lien Claim 
Where Dockage Provided on Order 
of Ship’s Owner: The district court had 
in rem subject matter jurisdiction to 
hear a ship owner’s action challenging 
a  maritime  lien and an interlocutory 
auction of his ship. Summary judgment for 
the lien holder was proper as the owner 
presented no evidence of a genuine issue 
of material fact disputing the propriety 
of the  maritime  lien. The district court 
properly asserted  in rem  jurisdiction 
because the Plaintiff set out the elements 
of a  maritime  lien. The Plaintiff (1) 
provided necessaries by keeping the ship 
docked, (2) the ship was a “vessel” under 
the Lien Act, and (3) the docking lease 
agreement showed that Moore provided 
such necessaries on the order of the ship’s 
owner. Moore v. M/V Sunny United States, 
847 F. App’x 603, 604 (11th Cir. 2021).

Non-Pecuniary Damages Allowed 
Where Florida Law Supplemented 
Federal Martime Law in Wrongful 
Death on State Waters: In this wrongful 
death action arising from an incident 
occurring in state waters, the Court was 
tasked with determining whether Wisconsin 
or Florida law should supplement 
general  maritime  law in deciding whether 
plaintiff in a wrongful death action could 
recover non-pecuniary damages. The test 
established in Lauritzen applied but had to 
be adjusted for application in the domestic 
choice-of-law context because the law of 
the flag applied purely in the international 
context and the inaccessibility of the 
foreign forum was potentially relevant only 
in an international context. 

Florida law supplemented the remedies 
available under maritime tort law because, 
based on the relevant Lauritzen factors, 
Florida had a slightly stronger connection 
to the case; it was both the forum state 
and the domicile/base of operations 
of defendant corporation, whereas 
Wisconsin’s sole connection was as the 
domicile of the deceased; non-pecuniary 
losses were compensated under Fla. Stat. 
§ 768.21. Goodloe v. Royal Caribbean 
Cruises, LTD, 28 Fla. L. Weekly Fed. C3070 
(U.S. 11th Cir. June 21, 2021).

State Law Governs Captain and 
Crew Warranties under Wilburn Boat: 
In this marine insurance coverage dispute, 
the insured sought coverage for damages 
caused to his yacht during a hurricane. 
Applying the general maritime law, the 
district court granted summary judgment 
to the insurer given that a captain/crew 
warranty had been breached irrespective 
of whether the breach had a causal relation 
to the loss. The 11th Circuit, however, 
found that the district court was in error 
because under a historical analysis of 
the Wilburn Boat decision, there was 
no entrenched  maritime  rule governing 
captain or crew warranties. As a result, 
Florida law applied to determine the effect 
of the insured’s breaches, requiring a 
remand for further proceedings. Travelers 
Prop. Cas. Co. of Am. v. Ocean Reef 
Charters LLC, 996 F.3d 1161, 1162 (11th 
Cir. 2021).



1 4 S U M M E R  2 0 2 1

About the Contributors

George M. Chalos is the principal and 
founding member of CHALOS & CO, P.C. 
Mr. Chalos received his Bachelor of Sci-
ence degree in Business Administration 
from the University of Vermont and his Ju-
ris Doctor degree from St. John’s Univer-
sity School of Law.   Mr. Chalos has been 
engaged in the practice of maritime, admi-
ralty and insurance law for nearly twenty 
years, and is experienced in all facets of 
civil and criminal maritime matters, casu-
alty and pollution response, Marpol, Oil 
Pollution Act of 1990 (“OPA ‘90”), Clean 
Water Act (“CWA”), and insurance cover-
age, defense, and handling of primary, ex-
cess, and reinsurance claims. Mr. Chalos 
is licensed to practice before the Supreme 
Court of the United States; all trial and ap-
pellate courts sitting within the states of 
New York, Texas, Utah, as well as the Unit-
ed States District Courts for the Southern, 
Eastern & Northern Districts of New York; 
the District of Connecticut, the Southern 
and Eastern District of Texas, the District 
of Utah, the Central District of Illinois, the 
Northern District of Florida, the District of 
Columbia and the First, Second, Fourth, 
Fifth, Ninth, and Eleventh Circuit Courts 
of Appeals. 

Adam B. Cooke  is a partner with the 
law firm of Fowler White Burnett, P.A.   
Mr. Cooke received his Bachelor of Arts 
in Political Science and Spanish from 
Vanderbilt University in 1999 and his J.D. 
from the University of Miami School of 
Law in 2002. Mr. Cooke’s practice focuses 
on admiralty and maritime law. Mr. Cooke 
has experience in various areas of maritime 
law, including but not limited to maritime 
lien claims, ship mortgage foreclosures, 
wage claims, salvage claims, collision 
claims,  limitation of liability actions, cargo 
claims, Jones Act personal injury actions, 
and general commercial yacht disputes.   
Mr. Cooke is Board Certified by the Florida 
Bar in Admiralty and Maritime Law and 
carries an AV Rating from his Peers for 
Ethical Standards and Legal Ability.   Mr. 
Cooke is admitted to practice in all of the 

Federal Courts in Florida and the Eleventh 
Circuit Court of Appeals.   Mr. Cooke is a 
member of the Maritime Law Association, 
the Southeastern Admiralty Law Institute 
and is also active in the National Marine 
Lenders Association.

Aksana Coone  is a maritime and person-
al injury attorney practicing in Los Angeles, 
California with a focus on personal injury 
and wrongful death claims of cruise ship 
passengers and crew. She is a graduate of 
UCLA (cum laude) and Southwestern Uni-
versity School of Law (magna cum laude) 
and is admitted to practice in California 
as well as the District Courts of California 
and the Court of Appeal for the Ninth Cir-
cuit. Ms. Coone is a member of the Mar-
itime Law Association, and the current 
Secretary of the American Association for 
Justice, Admiralty Section. She formerly 
represented all the major cruise lines in 
various personal injury litigation cases 
and appeals and advised CLIA (Cruise Line 
International Association), cruise lines 
and tour operators on legal and regulatory 
issues, policies and procedures and inter-
national maritime conventions.

Theron Korsak    works as a sole prac-
titioner in the Great Lakes Region (primarily 
Michigan and Wisconsin).  He provides mar-
itime consulting and litigation services to 
shipyards, vessel owners, and other attor-
neys.    He can be reached at  theron.kor-
sak@me.com.

Theron retired from the Navy as a 
Commander after serving 26 years on 
active duty.  His last five years in uniform 
were spent in the Navy’s Admiralty Tort 
Claims office where he defended and 
asserted maritime tort claims involving 
public vessels.

Theron’s afloat operational tours of duty 
occurred in the Western Pacific Ocean, the 
Horn of Africa, and the Arabian Gulf.  Ashore, 
he served with the Army, Navy, and Marines 
in Okinawa, the United Arab Emirates, Iraq, 
Afghanistan, and Bahrain.  

Theron’s JD is from Wayne State 
University (2001).   In 2008, he was 
awarded a LLM in military and national 
security law from the U.S. Army Judge 
Advocate General’s Legal Center and 
School (Charlottesville, VA).   Recently, 
Theron graduated (with distinction) 
from Tulane with a LLM in admiralty and 
maritime law.

Michael W. McLeod  is AV (Preeminent) 
rated by Martindale Hubbell and is a share-
holder of Rumrell, McLeod & Brock, PLLC 
(www.rumrelllaw.com), who practices 
throughout the United States handling 
claims and acting as an arbitrator. Mr. Mc-
Leod is the past Chair of the Florida Bar 
Admiralty & Maritime Law Committee 
(2012-2014), is a member of the Florida 
Bar Admiralty Law Certification Commit-
tee (Vice Chair, 2011), is the incoming Vice 
Chair of the California Bar Admiralty & 
Maritime Law Specialization Committee, 
is the incoming Chair of the Federal Bar 
Association Admiralty & Maritime Law 
Section, is a Proctor member and sits on 
the marine finance committee of the Mari-
time Law Association of the United States, 
and is a past South Florida Port Director 
for the Southeastern Admiralty & Maritime 
Law Institute. Mr. McLeod was certified as 
a specialist in Admiralty & Maritime law 
by the Florida Bar in June, 2000, and has 
also earned the designation of Certified 
Specialist in Admiralty & Maritime Law by 
the California Bar. Mr. McLeod graduated 
from the University of Florida in 1989, re-
ceived his J.D. from Pepperdine Universi-
ty School of Law in 1991, and earned his 
Master of Laws (LL.M) degree in Admiral-
ty & Maritime Law from Tulane University 
School of Law in 1993. Mr. McLeod is ad-
mitted to practice in all state and federal 
courts in Florida, California and New York, 
and the United States Supreme Court.  

https://urldefense.proofpoint.com/v2/url?u=http-3A__www.mmsend22.com_link.cfm-3Fr-3DZ9QVZ8h91mc48kkldABrrw-7E-7E-26pe-3Dv2DmOHTd6RrP4PqrLLvQXn3-2Dp3Cp9RqRa7AovDe8ILUwkRpVL9lAYzE83RqA-2DVi0luI3ngPHg98xtrqOq7O04g-7E-7E-26t-3Dm-5FFzBWv3Q2Xb-2D9-5Fiz0rmYA-7E-7E&d=DwMFAw&c=Cw6jQ1O21v_aGXA_UaKobx5Hu7RYVWKFNSkSTAdyM40&r=mw82NbJGapj2d9UEdCp5-8s6NcG1aWTIXjkh71jVjaA&m=pTk8eKI0t0iqHgd5AAR32RhmnP21ZX7lfe-xe8X65uQ&s=PK6c4bcGfEiYvc8DZAs_KsBxUe2Y9uk6VI62Hx8JExA&e=
https://fowler-white.com/Attorneys/id/329/read
https://www.coonelaw.com/about-me/
mailto:theron.korsak@me.com
mailto:theron.korsak@me.com
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.mmsend22.com_link.cfm-3Fr-3DZ9QVZ8h91mc48kkldABrrw-7E-7E-26pe-3DSX5UItUQrp3K3LOVcMnqi796BWLGkq-5F2P67jC73gJaTHB-5FDuQ3gIw7NZRt6lPIo4qmvBx4pFhpfY4KA-2DTsR3LA-7E-7E-26t-3Dm-5FFzBWv3Q2Xb-2D9-5Fiz0rmYA-7E-7E&d=DwMFAw&c=Cw6jQ1O21v_aGXA_UaKobx5Hu7RYVWKFNSkSTAdyM40&r=mw82NbJGapj2d9UEdCp5-8s6NcG1aWTIXjkh71jVjaA&m=pTk8eKI0t0iqHgd5AAR32RhmnP21ZX7lfe-xe8X65uQ&s=ewxCIZKuQyhYl1Bntnd5EUKVJ04NGhWEMXgTvo6H664&e=
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.mmsend22.com_link.cfm-3Fr-3DZ9QVZ8h91mc48kkldABrrw-7E-7E-26pe-3DiG9ZWkLOdvmBGuEYl721uxRywNy0NmqeFP-5Fp4lGBjHG6qRUGI6sxCgzu-5FW5s3egovRQ6hrsAaVaZvxldbtZYUA-7E-7E-26t-3Dm-5FFzBWv3Q2Xb-2D9-5Fiz0rmYA-7E-7E&d=DwMFAw&c=Cw6jQ1O21v_aGXA_UaKobx5Hu7RYVWKFNSkSTAdyM40&r=mw82NbJGapj2d9UEdCp5-8s6NcG1aWTIXjkh71jVjaA&m=pTk8eKI0t0iqHgd5AAR32RhmnP21ZX7lfe-xe8X65uQ&s=hfq0q6iJuIGouJJ9BYTzaPGL9DuI0CVYzgN8NnAMmoU&e=


S U M M E R  2 0 2 1 1 5

Arthur A. Severance  is a Senior Associate 
in the Los Angeles office of Cox, Wootton, 
Lerner, Griffin & Hansen, LLP.  He is certified 
as a specialist in the field of admiralty 
and maritime law by the State Bar of 
California’s Board of Legal Specialization 
and previously served as the chair of its 
Admiralty and Maritime Law Advisory 
Committee. Art received his J.D., cum 
laude, from California Western School of 
Law, in 2006 and an LL.M. in admiralty 
and maritime law, with distinction, from 
Tulane University Law School in 2007. 
He is a proctor member of the Maritime 
Law Association of the United States. 
His previous articles include Navigating 
Maritime Personal Injury and Death 
Cases, Admiralitas (Winter 2016), and 
Most Courts are Getting it Wrong: There 
is No Well-Established Federal Maritime 
Rule Against the Doctrine of Assumption 
of Risk in Recreational Boating Cases, 25 
U.S.F. Mar. L.J. 195 (2012). He is admitted 
to practice before all state and federal 
courts in Alaska, California, and Colorado, 
all state courts in Arizona, the U.S. Court 
of Appeals for the Ninth Circuit, and the 
U.S. Supreme Court.

Douglas W. Truxillo  is a partner with the 
Onebane Law Firm in Lafayette, Louisiana 
practicing in the Admiralty Section since 
1977.  Doug graduated Order of the Coif from 
Louisiana State University Law School in 
1976 and is admitted to the Louisiana and 
Texas Bars, the Federal Courts of each, 
the United States Fifth Circuit Court of 
Appeals and the United States Supreme 
Court.   Doug was the President of FBA 
Lafayette-Acadiana Chapter for 2004-2005 
and 2010-2011 terms and served as FBA 
Vice President for the Fifth Circuit in 2012-
13. 

https://cwlfirm.com/members/art-a-severance/
https://urldefense.proofpoint.com/v2/url?u=http-3A__www.mmsend22.com_link.cfm-3Fr-3DZ9QVZ8h91mc48kkldABrrw-7E-7E-26pe-3DgczSKVaIlK-2D-2DPwTrBqm6tNYnNYYvhpVaeHhpyZTKbNZjCC8hhUkYDbvXY1KZI12-5FTEhrOcDM6Wbn7MneMSqlNg-7E-7E-26t-3Dm-5FFzBWv3Q2Xb-2D9-5Fiz0rmYA-7E-7E&d=DwMFAw&c=Cw6jQ1O21v_aGXA_UaKobx5Hu7RYVWKFNSkSTAdyM40&r=mw82NbJGapj2d9UEdCp5-8s6NcG1aWTIXjkh71jVjaA&m=pTk8eKI0t0iqHgd5AAR32RhmnP21ZX7lfe-xe8X65uQ&s=Qgvif0-lcnj3Vl5GKGGUyREKloX3YSHHlJgftDeMkOA&e=

