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Message from the Chair

By Hon. Gail Randall

Greetings from Washington, D.C. We have had a very
active spring, and despite “vacation fever,” it looks like
the summer will be just as busy. I hope you are checking
our Web page often for division updates. Again, if you
have other suggestions for material you would like to see
on our Web page, please contact me, Gail Randall, at
gailarandall@mindspring.com. Rodger Drew has promised
he will remain our webmaster, but he is in the process of
moving from the Washington, D.C., area to a new military
assignment. As soon as he has a new email account, I will
gladly relinquish Web page posting responsibility to him.

Once again we have been asked to comment upon an
issue vital to the judiciary. I hope you saw the article in
the June 2004, The Federal Lawyer, entitled “In
Opposition to Proposed Federal Rule of Appellate
Procedure 32.1,” by Hon. Alex Kozinski. If you are not
familiar with the issue of the proposed rule that would lift
prohibitions against citation of unpublished opinions in
federal court, this article provides an excellent background
of the proposal, as well as an argument against the pro-
posed rule. However, the Federal Bar Association is seek-
ing information from its members concerning what, if any,
position the association should take on this issue. Please, if
you want to be heard, now is your chance. Send me your
comments, and I will see that the FBA’s Government
Relations Committee receives them. I would hate to think
that members of the Judiciary Division lack a position on
this controversial issue.

Next, we activated the Judiciary Division’s Long-Range
Planning Committee, and Judge Andy Effron of the U.S.
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Over the next year, the Department of Health and
Human Services (DHHS) will begin to create what will
eventually come to be the second largest group of admin-
istrative law judges in the federal government. These
judges will be called upon to adjudicate Medicare cases
that are now beginning resolved by judges assigned to the
Office of Hearings and Appeals (OHA) of the Social
Security Administration (SSA).

On March 21, 2004, SSA and DHHS submitted a docu-
ment entitled Plan For The Transfer of the Responsibility
For Medicare Appeals (hereafter, the plan) to Congress
and the Comptroller General of the United States (the
Government Accounting Office) delineating the manner in
which the transfer will take place. The plan anticipates that
the adjudication of over 80,000 Medicare appeals to be
initially will be resolved by its administrative law judges
beginning on July 1, 2005. In addition, the plan calls for
the judges to be located at DHHS regional offices, and
specifies that they will be functionally and organizational
separate from the Centers for Medicare and Medicaid
Services (CMS). DHHS will solicit applications for
administrative law judge positions this winter and will
begin hiring judges and support staff next year. Judges
will he hired from three sources: 1) the existing OPM
Register; 2) Re-employed annuitants from the Senior ALJ
Program; and 3) sitting administrative law judges. Upon
receipt of the plan, the Government Accounting Office
(GAO) will have six months to evaluate the plan and sub-
mit a report to Congress. In a notice dated June 24, 2004,
DHHS entered an item in the Federal Register soliciting
public comments to the plan. Permit me to set forth some
of my concerns.

Under the current adjudicatory scheme, the administra-
tive law judges assigned to OHA are charged with the privi-
lege of hearing and deciding Medicare cases arising under
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Court of Appeals for the Armed Forces has graciously
agreed to chair the committee. If you would like to serve
on this committee, please contact me. The committee
plans to hold its first meeting in September. Don’t let dis-
tance deter you, for the FBA has an excellent teleconfer-
ence capability. 

I have also appointed Judge Dick O’Hair to chair an ad
hoc committee to plan programs for visiting international
judges. We are very pleased to continue these programs in
conjunction with the International Judicial Academy.
Again, if you would like to serve on this committee,
please contact me. There is always room for more volun-
teers in our division!

Lastly, the pay bill for federal administrative law
judges is still in the works. Last month I was asked to
represent all of the federal administrative law judges in
making a presentation to both House and Senate staff
members working on the House and Senate versions of
the Bill (H.R. 3737, and S. 2064). OPM also sent dele-
gates to the meeting, and a lively discussion ensued. We
still have hope that this pay compression relief bill may
actually get passed this session of Congress. 

In conclusion, as always, I note that judging can be a
lonely job, and keeping in touch with colleagues through
our professional organizations helps. Please, remain an
active member in our division, for your own sake and for
ours!
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Just as the notorious Eve with the split personality was
one individual with many faces, so too, mental health
itself has many faces. There are many faces of mental
health, such as disability for veteran’s disability benefits,
workers compensation, railroad retirement benefits, or
civil lawsuits for damages. However, only the three most
commonly used types, Social Security disability, diagnos-
tic treatment, and forensics, are addressed here. In each
type, there are completely different emphases, such as
establishing disability, finding the correct medications and
treatment, or establishing the need for criminal rehabilita-
tion.

In establishing Social Security disability, the primary
objective is to find the functional limitations that prevent
an individual from working. Thus, when somebody suf-
fers from a mental health problem, the question often aris-
es as to whether that person can take care of his or her
daily needs, social interaction, and the ability to concen-
trate on a sustained basis. The exact title or diagnostic
description of the problem is less significant to Social
Security disability than the functional limitations and the
ability to perform mental-work related activities. Some of
the descriptions used by mental health professionals differ
from the descriptions used in Social Security disability
claims. For example, “mild” mental retardation is not a
“mild” impairment in establishing Social Security disabil-
ity but can actually meet the Listing of Impairments.

When an individual is seeking Social Security disabili-
ty, the individual should try to stress the functional limita-
tions preventing work activity. Many mental health pro-
fessionals fail to recognize the full impact of functional
limitations in Social Security disability claims, and this
failure can actually delay the disability process.

In diagnostic treatment, a mental health professional
seeks to label with a diagnostic code that type of condi-
tion described by the consumer and supported by clinical
testing. This is very important for the purpose of selecting
medication and other types of treatment the professional
will use. For example, an individual with depression often
responds differently to medications from an individual
suffering from chronic anxiety or panic attacks. In stan-
dard medical textbooks, mental health professionals can
find differential diagnoses in an attempt to obtain better
treatment. 

Some mental health problems are very closely inter-
twined with physical impairments. Beginning in August
2003, many doctors began (for the first time) treating
chronic depression as always present in people suffering

from adult onset diabetic problems because treating both
problems produces better results than treating either prob-
lem alone. For many years, professionals have also recog-
nized that treating anxiety and panic disorder can assist in
the treatment of serious respiratory problems, such as
asthma or chronic obstructive pulmonary disease.

In forensics, law-enforcement officers generally seek
courtroom evidence. This evidence can establish the need
for alternative treatments such as inpatient hospitalization
or the use of clubhouses or group therapy for treatment. If
an individual is convicted of a serious crime but has
shown that that he or she has suffered from mental health
problems, alternative treatments may play an important
role in rehabilitation. As in diagnostic treatment, the diag-
nostic code or label can be very important for a decision
maker or judge to decide on the appropriate treatment the
convicted individual may receive. Unfortunately, public
resources for such treatment are often inadequate or lack-
ing entirely. Few politicians get elected to office by rais-
ing taxes to improve jails or mental health facilities as
alternative treatments.

Although all three faces of mental health (Social
Security disability, diagnostic treatment, and forensics)
employ clinical testing to establish their desired goals,
there are additional differences in the three approaches.
For example, an initial consultative mental status evalua-
tion obtained to establish (or disprove) Social Security
disability would elaborate on the functional limitations
but would not generally include any treatment medica-
tions since treatment is not a significant factor until dis-
ability is established. Such a consultative evaluation
would (or should) contain a list of all known medications
already used to treat any mental health problems (since
this can help establish the exact nature of the mental sta-
tus); however, the initial evaluation would not generally
add any medications to the treatment list. Similarly, a
diagnostic report would include recommended medica-
tions, if any, even on an initial diagnosis. Sometimes, of
course, an initial consultative mental status evaluation
leads a potential consumer of mental health services to
seek treatment from the same source. In this situation, an
initial consultative report can lead to a diagnostic treat-
ment report at a later time with follow-up medications.
Likewise, a treating mental health specialist may be asked
to perform consultative testing and to render an opinion
for Social Security disability. In this situation, treatment
medications might already be known and the consumer’s
response or lack of response may already be available to

The Three Faces of Mental Health: 
Social Security Disability, Diagnostic Treatment, and Forensics

by Alan John Leidecker, Esq.*
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the examiner. Thus, this type of consultative evaluation
will differ from an initial consultative evaluation in which
little discussion of medications will be available.

Someone might ask if it makes any difference whether
one mental health problem is viewed as disabling, diag-
nostic, or forensic. The whole point of this article is that
mental health reports should be written differently for
each type. For example, a diagnostic report would empha-
size clinical testing and the suggested or tested method of
treatment. The diagnostic reports would also state whether
further clinical testing was necessary to confirm or disap-
prove a potential diagnosis. By contrast, mental health
reports written for Social Security disability claims would
stress the functional limitations resulting from the mental
conditions involved. Whether a mental condition was
more appropriately classified as depression or anxiety

would be less important for Social Security disability than
the limitations resulting in interpersonal interaction. And
forensics reports would stress the potential for rehabilita-
tion and whether rehabilitation is considered possible.

*Alan John Leidecker received a J.D. from the Columbus
School of Law, an LL.M. from The Georgetown University
Law Center, and a M.R.E. from Loyola University of New
Orleans. Since 1982, he was been a staff attorney with the
Office of Hearings and Appeals of the Social Security
Administration in Roanoke, Virginia. Previously, he pub-
lished an article entitled Trends in Psychosocial
Rehabilitation & the Social Security Disability Program in
the Spring 2002 edition of The Federal Jurist.
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Title XVIII of the Social Security Act. OHA currently has
139 field hearing offices and approximately 250 additional
remote sites at which it currently adjudicates approximately
75,000 Medicare appeals per year. While I have many con-
cerns with the feasibility of the plan to provide the neces-
sary adjudication services to the beneficiaries and
providers, my main concern involves access to administra-
tive law judges so that these hearings can be held in a time-
ly fashion without unnecessary inconvenience and expense
to the litigants and their representatives.

In Part IX of the plan, entitled “Geographic
Distribution,” the plan is silent on the manner in which
judges will be distributed throughout the country. The
plan seems to hint at locating the majority of the judges
in a “central hearing support office in the Baltimore/
Washington area” and a “presence” in the regional
offices. I believe that such a procedure is inconsistent
with the intent of the language and spirit of Section 931
of the act that mandates a geographical distribution of
judges “… throughout the United States to ensure timely
access to such judges.” While it is unlikely that DHHS
will be able to offer hearing location opportunities in the
same number of sites as currently being offered by OHA
(i.e., nearly 400 hearing locations), I feel that the intent
of Congress is to require a physical presence located
throughout the United States so that beneficiaries and
providers alike can have ready access to judges so as to
adjudicate their disputes. I believe that multiple hearing
offices should be created to adjudicate these matters so
as to provide timely access to the judges charged in
resolving these disputes.

I am also concerned with the langauage of Part VII of
the plan entitled, “Access to Administrative Law Judges.”
In that part, DHHS is once again advocating the use of
telephone hearings to resolve a large number of these
cases. Such a plan was conceived and later harshly reject-
ed by the Congress in the early 1990’s when if was then
referred to as the “dial-a-judge” program. I believe that
telephone hearings are inconsistent with the intent of the
Administrative Procedure Act and the intent of Congress
when it mandates “access to judges” in any adjudicatory
scheme developed by DHHS. The plan should call for
face-to-face hearings using a traditional trial court model.

Finally, I have grave doubts that such an ambitious plan
can be effectuated by July 1, 2005. When fully imple-
mented, DHHS will house the second largest group of
administrative law judges and support staff in the United
States, and will adjudicate approximately 100,000 cases
per year. I fear that thousands of beneficiaries and
providers will be forced to wait for an unreasonable peri-
od of time until DHHS’ adjudication process is fully oper-
ational. Contingency plans should be identified for a con-
tinuing relationship with OHA should the plan fail to meet
the timelines identified in the plan. The bench, the bar,
and public need to be protected from needless delays in
case adjudication that may arise from DHHS’ inability to
achieve the announced ambitious goals. I will continue to
advise you of further developments in future columns.

As you know, we are always looking for good articles
to publish. If you have an article that you believe is news-
worthy, please consider us at The Federal Jurist.
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D.C. Bar Continuing Legal Education Program Presents

Supreme Court Review and Preview
Co-sponsored by 

Federal Bar Association Judiciary Division and 
D.C. Bar Criminal and Individual Rights Section and Litigation Section

Wednesday, September 1, 2004
9:30 a.m.–12:45 p.m. (3.0 Credit Hours)

D.C. Bar Conference Center, 1250 H St., NW, B-1 Level, Washington, D.C.

Panel:
Hon. Diana G. Motz, U.S. Court of Appeals for the Fourth Circuit

Beth S. Brinkmann, Morrison & Foerster LLP
Michael Dreeben, Deputy Solicitor General
Thomas C. Goldstein, Goldstein & Howe PC

This course will feature a panel discussion of the highlights of the 2003–04 Supreme Court term and a look for-
ward at the issues that will be before the Court in the next term. Decisions from the 2003–04 term in the areas
of free speech, freedom of religion, states rights, the Americans with Disabilities Act, criminal sentencing, enemy
combatants and more will be discussed by the group. The 2004–05 term discussion will look at highlights in the
areas of free speech, age discrimination, the commerce clause, federal drug regulation and more. This panel
includes experienced Supreme Court practitioners and faculty members who are uniquely qualified to look at the
Court’s trends and statistics and provide insight into the upcoming Supreme Court term.

$70 Co-sponsoring Section Members; FBA Judiciary Division Members 
$80 D.C. Bar/FBA Members

$95 Others
(Add $20 for Onsite Registrations)

For more information, contact the D.C. Bar CLE Office at
(202) 626-3488 or www.dcbar.org/cle

New Division Members

S. Rebekah Byers Kcehowski
Pittsburgh, PA

Jerry Byrd
Washington, DC

James Carr
Toldeo, OH

Kathleen Carrell
Laguna Beach, CA

Christine Cave
Edmond, OK

Ronald Childress
Columbia SC
Edward Chin

Allen, TX
Denise Dowdell

Wakefield, RI
Gina Duncan

Federal Way, WA

Catherine Garcia-Feehan
Toledo, OH
Terrie Gen

Alexandria, VA
A. Benjamin Goldgar

Chicago, IL
Fred Guzzo

Westlake, OH
Donald Horrox
Clearwater, FL

George Huff, Jr.
Alexandria, VA
Eric Johnson

Silver Spring, MD
Brian Lerner

Los Angeles, CA
Sarah Ney

New Orleans, LA

Beverly Parkhurst 
Chicago, IL

Tony Powers
Atlanta, GA

J. Christopher Robbins
St Petersburg, FL

Holly Stone
Bolling AFB, DC

Roger Titus
Greenbelt, MD

Diane Townsand-Anderson
Minneapolis, MN
Steven Wagner

Atlanta, GA
Todd Wesche
Alexandria, VA

Patricia Zimmer
Dayton, OH



The Federal

Jurist

The Judiciary Division
Federal Bar Association 
2215 M Street,  NW
Washington, D.C. 20037

1. PLEASE TELL US ABOUT YOURSELF (Please Print)

First Name M.I. Last Name 

Title

❍ Male ❍ Female Date of Birth      /      /

First Admission to Bar in U.S. (required, unless

applying for law student or foreign associate sta-

tus) 

Court State Bar Date

Please supply both your business and home addresses below.

My preferred mailing address is ❍ Business ❍ Home

Business Address

Firm/Agency

Address

Suite/Floor

City State Zip             

(        ) (        )
Phone Fax

E-mail

Home Address

Address Apt. #

City State Zip             

(        ) (        )
Phone Fax

Practice Information
Type of Practice

❍ Private ❍ Military ❍ Retired
❍ Government ❍ Corporate ❍ Judiciary

2. FBA ANNUAL DUES

❍ Member
Admitted to bar 5 years or more ........................$105

❍ Member
Admitted to bar fewer than 5 years ....................$55

❍ Retired Member 
Applicant is fully retired from the practice of law $55

❍ Foreign Associate
Admitted to practice law outside U.S. ....................$105 

Country Court/Administrative
Tribunal

❍ Law Student Associate 
Currently enrolled at an accredited law school ....$15

Law School Expected Date of Graduation

❍ Sustaining Member – Optional ......................$60
This category is in addition to regular dues. It is used
to support CLE programs and publications.

Dues Total ..........................................................$ ______
Please enter amount in line 4A of the Dues Worksheet.

3. LOCAL CHAPTER AFFILIATION, SECTIONS & DIVISIONS
(Local chapter, section or division dues, if applicable,
are listed. For a complete listing of chapters, sections
and divisions, visit www.fedbar.org.)

❍ Judiciary Division ................................................$10

Dues Total ..........................................................$ ______
Please enter amount in line 4B of the Dues Worksheet.

4. DUES WORKSHEET

FBA Dues ....................................................4A $______

Local Chapter, Section or Division Dues ..4B $______

Total Amount Enclosed (Add 4A, 4B) ................$ ______

5. PAYMENT INFORMATION

Payment Options
❍ Check payable to Federal Bar Association

Please charge my dues to 

❍ VISA ❍ MasterCard ❍ Diners Club

Card No. Exp. Date

X

Signature Date

The undersigned hereby applies for membership in the
Federal Bar Association and agrees to conform to its
Constitution and Bylaws and to the rules and regula-
tions prescribed by its National Council.

X

Signature of Applicant Date

*Note Contributions and dues to the FBA may be deductible by
members under provisions of the IRS Code, such as an ordinary
and necessary business expense, except 1.68% which is used for
congressional lobbying and is not deductible. Your FBA dues
include $14 for a yearly subscription to the FBA’s professional
magazine.

Please complete and return to:
FBA Membership Department, 

2215 M St., NW, Washington, D.C. 20037
(202) 785-1614, (202)785-1568 (fax)

membership@fedbar.org • www.fedbar.org

Federal Bar Association Membership Application Raising the Bar to New Heights

                                


