Pleading “Healthcare Fraud
and Abuse”

The healthcare industry alone accounted for over $9.5
billion in recoveries by the U.S. Department of Justice
from Jan. 2009–Sept. 2012. Although the False Claims
Act dates to the Civil War, the explosion of these types of
cases is a more recent phenomenon—in FY 2012, the DOJ
recovered nearly $5 billion; however, very specific pleading
standards must be met, or the case is subject to dismissal
on motion of the defendant.
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Under the False Claims Act

Surviving Rule 9(b) and Rule 12(b)(6)
Motions to Dismiss

T

he False Claims Act (FCA)1 is the
government’s primary antifraud litigation statute.2 The healthcare industry alone accounted for over $9.5 billion in
recoveries by the U.S. Department of Justice
(DOJ) from January 2009 through September
2012.3 Although the FCA dates to the Civil
War, the explosion of these types of cases
is a more recent phenomenon.4 In the early
1990s, the Office of the Inspector General
(OIG) began cracking down on Stark Law
and Anti-Kickback Statute violations with
greater frequency.5 Actions by private persons, which are authorized under the FCA
to file qui tam (whistleblower) cases under
31 U.S.C. § 3730, also began to grow to the
point that whistleblower actions now account
for the lion’s share of FCA litigation.6 As a
December 2012 DOJ press release indicated,
the recoveries can be astronomical—in fiscal
year (FY) 2012, the DOJ recovered nearly $5
billion7; however, very specific pleading standards must be met, or the case is subject to
dismissal on motion of the defendant.
The FCA is a litigation statute, which is distinct from other
fraud and abuse statutes such as the Civil Monetary Penalties
Law in two important ways: (1) FCA cases will always be pros-

ecuted in federal court, where the express language of a statute
will be strictly construed8 in accordance with the rules of civil
procedure9; and (2) unlike the four other major Medicare fraud
and abuse statutes (Stark Law, the Anti-Kickback Statute,
Civil Monetary Penalties Law (CMPL), and the Exclusionary
Statute), Congress did not “enable” the so-called alphabet agencies (e.g., the U.S. Department of Health and Human Services
(HHS), Centers for Medicare and Medicaid Services (CMS),
DOJ, and the OIG) to adopt U.S. Code of Federal Regulations
concerning the FCA.10 Although the FCA appears quite similar
to the CMPL, it is not subject to administrative modification in
the Code of Federal Regulations or the Federal Register.11
Interpretation of the elements of the FCA, if any, must come
from the courts, or amendments to the Act by Congress. For
example, the complete revision of the public “disclosure bar”
under 31 U.S.C. § 3730(e)(4)12 does not address “retroactivity.”
If Congress had enabled administrative rulemaking for the FCA,
“retroactivity” could be addressed without additional acts of
Congress. Unlike the other four major fraud and abuse statutes,
modifications to the FCA are few and far between. It took 20
years of “misguided judicial decisions”13 before Congress finally
acted in the Fraud Enforcement and Recovery Act (FERA)
of 2009 in which Congress amended multiple FCA provisions,
including:
• Imposing liability for knowingly or recklessly retaining overpayments from the government, regardless of the presentment of a false statement, thereby expanding liability for
“reverse” false claims;
• Creating liability for claims presented to entities administering government funds;
• Enabling the DOJ to conduct longer investigations by allowing the governments complaint to relate back to the filing of
the relator’s complaint; and
• Expanding the anti-retaliation provisions to also cover contractors and agents.14
Hence, initiation of FCA enforcement action is left to qui
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tam relators and the DOJ acting under the executive branch.
Interpretation of what Congress intended, if any, is left to the
courts. Revision of the express wording of the text of the FCA is
a power granted exclusively to Congress by the U.S. Constitution.

Meeting the Pleading Threshold
The FCA is concerned with “protecting the federal fisc by
imposing severe penalties on those whose false or fraudulent claims
cause the government to pay money.” United States ex rel. Vigil
v. Nelnet, Inc.15 “Without sufficient allegations of materially false
claims, an FCA complaint fails to state a claim on which relief can be
granted.”16 The focus is thus on the alleged false claims, as the FCA
“attaches liability, not to the underlying fraudulent activity, but to
the ‘claim for payment.’”17
As a Pennsylvania U.S. district court recently observed:
Before FERA, § 3729(a)(2) stated that liability attaches when
a defendant “knowingly makes, uses, or causes to be made or
used, a false record or statement to get a false or fraudulent claim paid or approved by the Government.” 31 U.S.C.
§ 3729(a)(2) (1994) (emphasis added). The post-FERA
version of the provision (now § 3729(a)(1)(B)) states that
liability exists for any person who “knowingly makes, uses, or
causes to be made or used, a false record or statement material to a false or fraudulent claim.” 31 U.S.C. § 3729(a)(1)
(B) (emphasis added). The new version broadens the intent
required to trigger liability, because it creates the possibility
of FCA liability even where a false statement or records is not
made “for the purpose” of getting a false or fraudulent claim
paid or approved by the federal government.”18
Therefore, in order to establish a prima facie FCA claim under
§ 3729(a)(1), a plaintiff “must prove that ‘(1) defendant presented
or caused to be presented to an agent of the United States a claim
for payment’; (2) the claim was false or fraudulent; and (3) the
defendant knew the claim was false or fraudulent.”19 Claims have
been classified into the following categories: factually false/worthless services theory; legally false; and legally false by implied certification.20 These categories are reflective of the FCA’s legislative
history, whereby: “A false claim may take many forms, the most
common being a claim for goods or services not provided or provided in violation of contract terms, specification, statute or regulation.”21 Factually false claims occur when the submission for payment is based on goods not delivered or services not performed.22
The U.S. Court of Appeals for the Third Circuit, in United States ex
rel. Wilkins v. United Health Group., Inc., acting in accordance
with other circuits, recognized and delineated between express and
implied legally false claims.23
Under the “express false certification” [legally false] theory,
an entity is liable under the FCA for falsely certifying that it is in
compliance with regulations which are prerequisites to government
payment in connection with the claim for payment of federal funds.
Additionally, there is an “implied false certification” theory which
occurs “when a claimant seeks and makes a claim for payment
from the government without disclosing that it violated regulations
that affected its eligibility for payment.” Basically indicating, “it[’s]
premised ‘on the notion that the act of submitting a claim for reimbursement itself implies compliance with governing federal rules
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that are a precondition to payment.’”24
A fundamental example of a FCA cause of action under the
legally false/express false certification theory is a claim submitted
to the Centers for Medicare and Medicaid for payment with the
terms and conditions defined by 42 C.F.R. § 424.510(d)(3). As a
requirement of enrolling in Medicare and or Medicaid, providers are
required to sign an enrollment application (Provider Agreement).
Here, the signer, “attests that the information is accurate and that
the provider or supplier is aware of, and abides by, all applicable
statutes, regulations, and program instructions.”25 Recently, the
U.S. Court of Appeals for the First Circuit Court in United States
ex rel. Hutcheson v. Blackstone Medical, Inc.,26 and United States
ex rel. Westmoreland v. Amgen,27 provided express substantiation
for upholding “legally false” claims and disregarding the distinction
between the categories of “express” and “implied,” at least in the
context of the Provider Agreement terms.
Still, regardless of the theory the claim is submitted under, Rule
9(b) heightened requirements must be met. Motions to Dismiss
under Rule 12(b)(6) for failing to meet the heightened pleading
requirements of Rule 9(b) in the FCA cases normally attack the
pleading as deficient to state a claim under 31 U.S.C. § 3729.28 This
section lists the possible causes of action—the “seven deadly sins,”
or the seven things a provider can do to get in trouble. Only four
of these normally pertain to healthcare: (1) presenting a false or
fraudulent claim; (2) using a false statement or record; (3) conspiracy; and (4) the reverse false claim.29 Procedurally, the defense will
challenge the pleading of causes of action under 31 U.S.C. § 3729
by way of Rules 9(b) and 12(b)(6) motions—which do not seek to
establish the defendant “didn’t do it,” but instead, that the plaintiff
has incorrectly pled the case.
Pleadings under the FCA must conform to the heightened pleading standard of Rule 9(b), and the pleading standard of Rule 12(b)
(6) as announced by the U.S. Supreme Court in Iqbal and Twombly.
Rule 9(b) requires specific allegations as to “who, what, when,
where, and how” the Act has been violated. Iqbal and Twombly
essentially supplant Rule 8’s “short, plain statement of the case”
with a more rigorous requirement that the facts pled must allege a
plausible cause of action.30 Motions to Dismiss under Rules 9(b) and
12(b)(6) are normally filed together. It is rare to see one without
the other.

Rule 9(b) Motions
It is well established that the heightened pleading requirements of Rule 9(b) applies to claims brought under the FCA.31 This
requires pleading what is familiar to journalism 101 students as
“who, what, when, where, why, and how.”32 Although Rule 9(b) may
be satisfied where “some questions remain unanswered [but] the
complaint as a whole is sufficiently particular to pass muster under
the FCA.”33 As the U.S. Court of Appeals for the Fifth Circuit stated,
Rule 9(b) requires “that a plaintiff set forth the ‘who, what, when,
where, and how’ of the alleged fraud.” United States ex rel. Steury
v. Cardinal Health, Inc.34 “Because the linchpin of an FCA claim
is a false claim, the ‘time, place and contents of the false representations, as well as the identity of the person making the misrepresentation and what that person obtained thereby’ must be stated
in a complaint alleging violation of the FCA in order to satisfy Rule
9(b).” United States ex rel. Rafizadeh v. Continental Common,
Inc.,35 (internal quotations and citation omitted). While fraud must

be pled with particularity, it “may be pleaded without long or highly
detailed particularity.”36
Given the “essentially punitive” nature of the damages available
in FCA cases, “[t]he Supreme Court has cautioned that the False
Claims Act was not designed to punish every type of fraud committed upon the government.”37 The Act “imposes liability not for
defrauding the government generally; it instead only prohibits a narrow species of fraudulent activity: ‘present[ing], or caus[ing] to be
presented … a false or fraudulent claim for payment or approval.’”38
“Therefore, a central question in False Claims Act cases is whether
the defendant ever presented a ‘false or fraudulent claim’ to the government.”39 In the oft-quoted parlance of the U.S. Court of Appeals
for the Eleventh Circuit, “[t]he submission of a [false] claim is … the
sine qua non of a False Claims Act violation.”40
Strict application of Rule 9(b) often poses a significant obstacle
to healthcare qui tam whistleblowers who possess knowledge of an
allegedly unlawful scheme, but cannot name a particular patient
or health claim involved in the scheme.41 Rule 9(b) requires the
complaint to provide, among other fraud specifics, “details concerning the dates of the claims, the content of the forms or bills
submitted, their identification numbers, [and] the amount of money
charged to the government.”42 The rationale was explained by the
U.S. Court of Appeals for the Eighth Circuit in this way: “The [FCA]
is intended to encourage individuals who are either close observers
or involved in the fraudulent activity to come forward, and is not
intended to create windfalls for people with secondhand knowledge
of the wrongdoing.”43 It is generally insufficient to plead a description of a kickback scheme, and then conclude, “fraud must be
occurring.” In United States ex rel. Clausen v. Laboratory Corp.
of America, Inc.,44 the Eleventh Circuit concluded that allegations
regarding a detailed scheme to defraud, absent specific allegations
regarding the actual presentment45 of false claims, fail to satisfy
Rule 9(b)’s particularity requirement.
Nevertheless, the Fifth Circuit has also stated that the “time,
place, contents, and identity standard is not a straitjacket for Rule
9(b),” concluding that Rule 9(b) is context-specific and flexible.46
The Fifth Circuit recently noted that the standard for stating a claim
for relief with particularity is lower in the FCA context than it is in
the securities or common-law fraud contexts.47
As it now stands, a relator must plead as many facts as he or she
is able, including details of the scheme, and either details of actual
claims submitted, or facts providing sufficient indicia of reliability
which reveal how, during the period the relator was employed, the
relator came to know of facts, and which tend to establish the relator has personal knowledge of the submission of claims.

relief can be granted. Fed. R. Civ. P. 12(b)(6).
In Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), the
Supreme Court recognized that “a plaintiff’s obligation to provide
the ‘grounds’ of his ‘entitle[ment] to relief’ requires more than labels
and conclusions, and a formulaic recitation of the elements of a
cause of action will not do.” Id. at 555. Following these basic dictates, the Supreme Court, in Ashcroft v. Iqbal, 556 U.S. 662 (2009),
subsequently defined a two-pronged approach to a court’s review of
a motion to dismiss:
“First, the tenet that a court must accept as true all of the
allegations contained in a complaint is inapplicable to legal
conclusions. Threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements, do not suffice.” Id. at 678. Thus, although “Rule 8 marks a notable and
generous departure from the hyper-technical, code-pleading
regime of a prior era … it does not unlock the doors of discovery for a plaintiff armed with nothing more than conclusions.”
Id. at 678-79.
Second, the Supreme Court emphasized, “only a complaint
that states a plausible claim for relief survives a motion
to dismiss.” Id. at 679. “Determining whether a complaint
states a plausible claim for relief will, as the Court of Appeals
observed, be a context-specific task that requires the reviewing court to draw on its judicial experience and common
sense.” Id. A complaint does not show an entitlement to relief
when the well-pleaded facts do not permit the court to infer
more than the mere possibility of misconduct. Id.
If the Rule 9(b) and/or Rile 12(b)(6) motion(s) are denied, then
the court has effectively handed the “keys to discovery” over to the
parties.48

Given the “essentially punitive” nature of
the damages available in FCA cases, “[t]
he Supreme Court has cautioned that
the False Claims Act was not designed to
punish every type of fraud committed upon
the government.”

Rule 12(b)(6) Iqbal/Twombly Motions
Given the applicability of the already heightened pleading
requirement under Rule 9(b) to FCA cases, Iqbal/Twombly’s new
emphasis on pleading facts seems to present little additional burden
in pleading FCA cases. This notwithstanding, motions to dismiss in
FCA cases almost always include both a Rule 9(b) and Rule 12(b)
(6) motion. In order to satisfy Rule 12(b)(6), “a complaint must
contain sufficient factual matter, accepted as true, to ‘state a claim
to relief that is plausible on its face.’” Ashcroft v. Iqbal, 129 S. Ct.
1937, 1 949 (2009); Bell Atlantic Corp. v. Twombly, 550 U.S. 544,
570 (2007). Under Rule 12(b)(6), a defendant bears the burden of
demonstrating that the plaintiff has not stated a claim upon which

Rule 15 Motions to Amend
When a motion to dismiss is granted the trial court may, (and
usually will) state whether the dismissal is with, or without prejudice to refilling, and if leave to amend is granted, how long the paintiff has to file an amended pleading under Fed. R. Civ. P. Rule 15.
If leave to amend is provided, additional motions to dismiss under
Rules 9(b) and 12(b)(6) will likely follow.49 Leave to amend is not
automatic. Specifically, Rule 15(a) provides that leave to amend
shall be freely given “when justice so requires.” A district court has
the discretion to consider numerous factors in evaluating whether
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to allow amendment, including the futility of amending, the party’s
repeated failure to cure deficiencies by previous amendments,
undue delay, or bad faith.50
Because motions to dismiss are normally granted without a hearing, it is often difficult to know exactly why, or as to which element,
the court found the complaint to be defective. Fighting blindly, relator’s counsel may mistakenly redouble efforts to state facts already
sufficiently pled. At least one court has held it is possible to say too
much, too incomprehensibly. In United States ex rel. Ellis v. City
of Minneapolis, No. 11-CV-0416 (D. Minn. 2012),51 the trial court
refused an amended complaint in an FCA for lack of compliance
with Rule 8’s “short, plain statement” requirement. “[A] complaint
must include ‘a short and plain statement’ of the claim showing that
the pleader is entitled to relief …. The words ‘short and plain’ are
themselves short and plain, and they mean what they say: A complaint must be concise, and it must be clear.”52

Conclusion
It is well established that Fed. R. Civ. P. 8(a)(2), which requires
a short, plain statement of jurisdiction, the claim, and demand for
relief sought, is an insufficient threshold for an FCA cause of action.
In addition to these basic Iqbal/Twombly requirements, as the courts
have demonstrated, it is imperative that the relator, whether an
individual or the government, meet the heightened pleading requirements under Rule 9(b). In short, a pleading as to “whom, what, when,
where, why, and how,” must include plausible factual allegations
as to each link of the 31 U.S.C.§ 3729 chain. This usually requires
pleading “presentment” and/or “materiality” of specific statements
or records involved, or pleading sufficient indicia of reliability that
the pleader has knowledge that certain claims were presented. The
exact pleading requirement often depends upon which version of the
FCA applied when the violation occurred. Only then will a plaintiff’s
allegations survive a defendant’s motion to dismiss under Rule 12(b).
Providing specific information to clear the Rule
9(b) hurdle, as courts have found, meets the
burden of stating a claim upon which relief
can be granted in accordance with the FCA. 
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