The Ins
of

and

Outs

Filing Size

Protests

with the

Small Business
Administration
By Steven J. Koprince
It’s a situation familiar to any procurement attorney: An
angry client is on the telephone, convinced that his or her
company unfairly lost a government contract to a competitor. You are about to begin discussing protest options at the
Government Accountability Office (GAO) and the Court of
Federal Claims, when the client throws you a bit of a curveball. Rather than complaining about the agency’s technical
or price evaluations, the client tells you that the procurement
was a set-aside for small businesses, and the client is convinced that the successful awardee is not a small business.
For contractors and procurement lawyers alike, the
GAO is often the preferred forum for resolving procurement disputes. But in this case, there is a not-so-insignificant problem—the GAO lacks jurisdiction to hear challenges to the size status of a contract awardee. The same
is true of the Court of Federal Claims. Instead, the U.S.
Small Business Administration (SBA) has exclusive jurisdiction to determine whether the awardee of a small business
set-aside contract is, in fact, small. You tell your client that
he or she should file a “size protest,” asking the SBA to
evaluate the awardee’s eligibility.
Now what?
The amount of government contracts set aside for small
businesses annually totals nearly $100 million, and anecdotal evidence suggests that size protests are on the rise,
as small businesses fight as hard as they can for every
federal dollar in a difficult economic climate. If your client
list includes small businesses that compete for government
contracts, you owe it to yourself to understand how the
SBA’s size protest process works. Consider this article your
“cheat sheet.”

Standing to File a Size Protest
Not just anyone can file a size protest; the protester must
be an “interested party.” Unlike the setting in a bid protest
with the GAO, a size protest with the SBA does not require
the protester to be “next in line” for an award in order to
be considered an interested party. Rather, a protest may be
filed by “any offeror whom the contracting officer has not
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eliminated for reasons unrelated to size.”1 Thus, if an offeror
finishes in sixth place, it may not have standing to file a protest with the GAO (depending on the nature of the protest),
but it may file a size protest with the SBA.
However, an offeror is not an “interested party” if it has
been eliminated from the competition for reasons that are
not related to the size of the business. For instance, in Size
Appeal of Fitnet Purchasing Alliance,2 an offeror attempted to
file a size protest, even though its proposal had been deemed
technically unacceptable. The SBA’s Office of Hearings and
Appeals (OHA) held that the offeror was not an interested
party and therefore was not eligible to pursue the protest.
In addition to disappointed offerors, the government
agency’s contracting officer, the SBA itself, and “other
interested parties” may also file size protests.3 Of particular
note, contracting officers and the SBA are not bound by
the strict timeliness requirements that govern protests by
other parties. For this reason, if a losing offeror fails to
submit its own size protest in time, it may attempt to convince the contracting officer or SBA to “adopt” the putative
protester’s grounds of protest.
The OHA has held that an employee of a small business
was an “other interested party,” even though he filed a size
protest in his individual capacity, instead of on behalf of
his company.4 In contrast, the OHA has consistently ruled
that a subcontractor lacks standing to file a size protest,
even though subcontractors are arguably very “interested,”
since their subcontract awards depend on the prime contractor’s award.5 A subcontractor must work with its prime
contractor if it wishes to file a size protest.

Contents of a Size Protest
A size protest does not need to be in any particular
form. However, in order to avoid dismissal, a size protest
must be both “particular” and “specific.”
Particularity means that a size protest must relate to the
party that has been awarded or proposed to be awarded
a particular contract.6 Put another way, a protester cannot
simply allege, in a vacuum, that one of its competitors is

not a small business. Instead, the protest must identify a
particular solicitation under which the protested business
is the awardee or proposed awardee; otherwise, the SBA
will dismiss the protest.
In addition, a size protest must be “sufficiently specific to provide reasonable notice as to the grounds upon
which the protested concern’s size is questioned.”7 The
protester is required to provide “[s]ome basis for the belief
or allegation stated in the protest.”8 It is not enough to
baldly state that Business A is not small—rather, the protester must say why it believes that the business does not
fall within the applicable size standard. In most cases, to
back up its allegations, the protester must submit some
third-party evidence, such as Dun & Bradstreet reports,
website printouts, and so on.
The SBA will dismiss a protest if the protester asks the
SBA to do the initial research itself. For instance, simply
stating that the awardee’s size is questionable and “should
be researched” is not enough to meet the specificity
requirement.9 Nor is it enough to tell the SBA where to
do the research. In one case, a protester asked the SBA
to review the website of the business whose award was
being protested, stating that the website contained evidence that the business was not small. The OHA held
that the protest was not specific, writing “[i]f a protester is
going to reference a website in its protests, the protester
must identify information from that website and explain
why that information demonstrates why the protested concern is other than small.”10

Timeliness of a Size Protest
Size protests must be filed with the SBA very quickly.
The regulations require size protests to be received by the
contracting officer (not filed with the officer) within five
days (excluding Saturdays, Sundays, and legal holidays)
after a specific event occurs. The date the five-day period
begins depends on the type of contract:
• Non-negotiated procurement or sale: A size protest for
a non-negotiated procurement must be received before
the close of business on the fifth day after the opening
of the bid or proposal.11
• Negotiated procurement: A size protest for a negotiated
procurement must be received before the close of business on the fifth day after the contracting officer has
notified the protester of the identity of the prospective
awardee.12
• Long-term contracts: For contracts with durations longer than five years (including option periods)—such
as Multiple Award Schedule Contracts, Multiple Agency
Contracts, and Government-Wide Acquisition Contracts—the following rules apply:
• Contracts: Size protests of the contract award itself
must be received before the close of business on the
fifth day after receipt of notice of the identity of the
prospective awardee or award.
• Option periods: Size protests of the exercise of an
option period must be received by the contracting
officer prior to the close of business on the fifth day

after receipt of notice of the size certification made
by the business whose award is being protested.
• Individual orders: Protests based on a size certification made in response to a contracting officer’s
request for size certifications on an individual order
must be received by the close of business on the
fifth day after receipt of notice of the identity of the
prospective awardee or award.13
• Architectural/Engineering Services: The OHA has held
that, under Federal Acquisition Regulation (FAR) 36.6,
the protest period for contracts for architectural/engineering services is triggered when the government
informs offerors that one of their bids has been chosen
for negotiation.14
In contrast to the SBA’s regulation, FAR 19.302 provides
that a size protest under a Multiple Award Schedule is
timely “if received by SBA at any time prior to the expiration of the contract period, including renewals.”15 Contractors should assume that the SBA will enforce its own
regulation rather than the conflicting FAR provision.
Contractors anticipating a possible size protest must be
vigilant, because the clock may start ticking even if the contractor has not been sent a formal, written notification of the
agency’s proposed award to a competitor. Under the regulations, the five-day period begins when notification of award
is received electronically. Prospective contractors should
monitor FedBizOpps (fbo.gov), any agency-specific procurement website, and their e-mail accounts to ensure that
they do not miss an announcement of a proposed award.
Sometimes, a government agency’s contracting officer
may fail to give written notification of award, even if the
solicitation and FAR require it. In such cases, the fiveday protest clock begins upon the “oral notification of
the contracting officer or authorized representative. …”16
Moreover, even if the contracting officer doesn’t directly
provide a disappointed offeror with notice of any kind,
the clock starts to run when the agency makes a public
announcement or otherwise communicates the identity of
the apparently successful offeror.17 Again, contractors contemplating a potential size protest must carefully monitor
the agency’s public announcements.
Unlike in the GAO’s bid protest setting, the time to file
a size protest with the SBA cannot be extended by requesting a post-award debriefing from the procuring agency.
Even if an offeror requests a debriefing, the five-day clock
keeps ticking.
A protest filed by any party (including the contracting
officer) before the bid opening or notification to offerors
of the selection of an apparently successful offeror will be
dismissed as premature. The rule is designed to “prevent
unnecessarily burdening businesses with size investigations and to focus SBA’s resources on businesses where it
is clear they are the potential awardees.”18 The dismissal of
a premature protest is typically “without prejudice”—that
is, the protest may be filed again at the appropriate time.

Size Protest Filing Requirements
A disappointed offeror should not file its size protest
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directly with the Small Business Administration. Rather, a
size protest must be filed with the government’s contracting officer responsible for the procurement.19 The contracting officer is required to forward the protest to the SBA.
If the protester attempts to circumvent this process (even
inadvertently) by filing its protest directly with the SBA, the
SBA will dismiss the size protest.
A size protest must be delivered to the contracting
officer by hand, by U.S. mail, by fax, by e-mail, or by
any overnight delivery service, such as FedEx or UPS.20
A protester can also “file” a size protest orally with the
contracting officer by telephone. However, if the protester
files a protest orally, the contracting officer must receive a
confirming letter, postmarked no later than one day after
the date of the telephone call, or within the initial five-day
protest period discussed below. The letter must be either
received by the contracting officer within the initial fiveday period or postmarked no later than one day after the
date of the telephone call.
As a practical matter, it is highly advisable for protesters to file using a method, such as an overnight delivery
service, that guarantees delivery at a certain date and provides a third-party verification of receipt. Protesters should
also consider e-mailing or faxing a copy of the protest to
the contracting officer in case there are delivery problems.
There are no penalties for filing a protest in multiple ways
to ensure timely delivery.
The contracting officer must “promptly” forward the
protest, together with certain additional information about
the procurement and the offeror, to the SBA Government
Contracting Office serving the area in which the offeror’s
headquarters (commonly known as the “area office”) is
located.21 The contracting officer must forward the protest
to the SBA, even if he or she believes that the protest is
untimely; the SBA, not the contracting officer, makes the
decision about the timeliness of the protest.

Effect of Ongoing Size Protest on Procurement
Under the FAR’s provisions regulating negotiated
procurements, when a government agency sets aside a
contract for small businesses, the contracting officer is
supposed to give unsuccessful offerors a pre-award notice
of the “apparently successful offeror” and the opportunity
to contest the awardee’s size prior to the contract being
awarded. When the agency gives a pre-award notice and
a disappointed offeror subsequently files a size protest, the
contracting officer must temporarily stay the award, unless
he or she determines in writing that the award must be
made to in order to protect the public interest.22
Unlike an override of the automatic stay in a GAO bid
protest, the contracting officer does not need to go “up
the chain of command” to override the stay of the size
protest. If the SBA does not make its determination within
15 business days and the contracting officer does not grant
the SBA an extension, the contracting officer may award
the contract if he or she determines in writing that there
is an immediate need to make award and that waiting for
the SBA’s size determination will be disadvantageous to
the government.23
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It should be noted that this provision, which was added
to the SBA’s regulations by way of a Final Rule issued in
February 2011 (and effective in March 2011), conflicts with
the current FAR provision, which calls for a 10-day period
and does not require written notice thereafter to make
award.24 The GAO has previously held that, in the event of
a conflict regarding size provisions, the SBA’s regulations
are controlling. However, protesters should not assume
that the contracting officer is aware of the revised SBA
regulation or deems it controlling. Thus, protesters may
wish to consider specifically informing contracting officers
of the 15-day period and written notice requirements in
conjunction with their protests.
Contracting officers are not always required to provide
disappointed offers with pre-award notices, and even when
pre-award notices are required, contracting officers sometimes neglect to provide them. If the agency awards the
contract before a size protest is filed, the agency does not
have to suspend performance of work under the contract
because of the size protest (unlike the “automatic stay” that
kicks in at the onset of many GAO protests). However, a
protester is certainly entitled to ask the agency to voluntarily
suspend performance pending the SBA’s review.

Defending a Size Protest
After the protester submits the size protest, its work is
essentially done, and the burden of defending the size status shifts to the business whose award has been protested.
Upon receipt of the protest, the area office will notify the
contracting officer, the business whose award has been
protested, and the protester that the protest has been
received. Together with notice of the protest, the SBA will
require the protested business to:
• complete an SBA Standard Form 355;
• provide a written response to the protest allegations;
and
• furnish other relevant documentation, such as tax
returns, financial statements, and contracts, demonstrating its small business size status.25
Importantly, once a size protest has passed the particularity and specificity hurdles, the burden shifts to the protested business to demonstrate that it is a small business.26
Moreover, the protested business does not have much time
to meet its burden—only three business days after receiving the protest, unless the SBA grants an extension. A protested business should immediately contact counsel upon
receiving a size protest and begin the process of filling out
Form 355 and gathering the requested documents. If the
protested business fails to provide any of the requested
information within the time allotted, the SBA may draw
an “adverse inference” and assume that the information
would be harmful to the protested business.
In crafting its response and deciding what other evidence
to submit, the protested business should understand the differing weights the SBA assigns to certain forms of evidence.
The SBA gives more weight to documents such as affidavits,
which are signed under penalty of perjury, than to unsworn

documents. Because SBA Form 355 requires a protested
business to sign under penalty of perjury, SBA will assign it
greater weight than most other types of evidence.
However, the SBA also gives more weight to contemporaneous documents—that is, documents created before
the protest was filed—than to information created after the
protest. Even an affidavit created after a protest has been
filed may be deemed less probative than contemporaneous records. Thus, companies engaged in set-aside contracting should be sure to put their best foot forward when
it comes to creating subcontracts, teaming agreements,
operating agreements, and the like, because a contradictory post hoc affidavit is unlikely to sway the SBA.

The SBA’s Decision
After receiving a size protest, the SBA will issue a formal
size determination within 15 business days—“if possible.”27
In practice, the various area offices do not always meet the
15-day benchmark. Although the SBA attempts to process
size protests as quickly as possible, in rare cases, protests
have taken several months to resolve.
The formal determination of the size of a business will
conclude either that the protested business is “small” or
“other than small” under the size standard corresponding
to the solicitation’s North American Industry Classification
System (NAICS) code. The SBA must provide its size determination in writing and give the basis for its conclusions.
The SBA will provide a copy of the size determination to
the contracting officer, the protester, the protested business, and any affiliate or alleged affiliate.
Effect of the SBA’s Decision on the Procurement
If the SBA determines that the protested business is small
or dismisses the size protest, the agency’s contracting officer
may proceed with awarding the contract if the award has
been withheld until that time.28 The protester may challenge
the size determination by way of an appeal to the SBA’s
Office of Hearings and Appeals or may ask the area office
to reopen the issue in order to correct an error.
If the SBA finds that the protested business is “other
than small,” the contracting officer may not award the
contract if the award has previously been withheld.29 In
addition, under the SBA’s newly adopted regulations, the
contracting officer must terminate an ongoing contract if
the SBA concludes that the awardee is “other than small,”
unless a timely OHA appeal is filed.30
The SBA’s amended regulations go a step further than
the GAO’s recent case law, which has required termination
unless there are “countervailing reasons for allowing the
award to remain in place,” such as the absence of another
eligible offeror who can step in and perform the work that
is under contract.31 Successful protesters would be wise
to ensure that the government’s contracting officers are
aware of the termination requirement and that the officers
understand that the regulations no longer allow continued
performance on the basis of “countervailing reasons.”
The SBA’s regulations strongly encourage a business
whose award has been protested to appeal a negative
outcome. If the protested business appeals an adverse

determination of size in time, the contracting officer does
not need to terminate the award. Instead, the contracting
officer only needs to “consider whether performance can
be suspended” pending the OHA’s decision.32 The contracting officer is not required to suspend the contractor or
even make a written determination that suspension would
be impractical. In addition, if the OHA upholds the area
office’s decision, the contracting officer may terminate the
contract, but is not required to do so.
In other words, as long as the protested business
appeals the area office’s decision to the OHA, the contracting officer has the discretion to allow the business to
complete the entire base period of its contract as well as
any option periods beginning prior to the contracting officer’s receipt of the OHA’s decision. However, if the OHA
affirms the area office’s determination that the business is
“other than small,” the contracting officer may not exercise
any subsequent options.

Effect of Adverse Determination of Size on the Protested
Business
If the area office determines that a a business is “other
than small” under a particular size standard, the business
becomes ineligible to self-certify as small under the same
size standard or one that is lower.33 The SBA will add the
business to its list of “other than small” companies, which
is available on the SBA’s website (www.sba.gov/content/
businesses-determined-other-small). However, the fact that
the business is ineligible for the set-aside kicks in immediately upon the business’s receipt of the size determination,
not when the business is added to the list. If the business
subsequently self-certifies as a small business, it may face
suspension, debarment, or criminal penalties.
In addition to being immediately unable to self-certify as
small, the business must “immediately inform” the officials
responsible for any pending procurement upon which the
business self-certified as small prior to receiving the size
determination.34 The business is not required to withdraw
pending proposals, but informing a contracting officer of
an adverse size determination will certainly not improve a
bidder’s chances of a future award. If the business decides
to continue pursuing a pending procurement, it should
consider telling procuring officials of any perceived errors
in the size determination and let the officials know that the
business plans to file an appeal with the OHA.
A business on the wrong end of a size determination
has three options to reverse its fortunes (and regain its
ability to self-certify as a small business). First, the business can ask the area office to reopen the decision in order
to correct a mistake.35 In practice, however, area offices
seldom reconsider their decisions. Unless the area office
makes a glaring error, the protested business would be
wise to pursue a different path.
The protested business may also file an appeal with the
OHA. If OHA reverses the adverse determination of size,
the business regains its status as a small business. In addition, as discussed above, a timely appeal with the OHA
may prevent termination of the ongoing contract. Thus,
for many—and perhaps most—businesses whose award
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has been protested, an appeal will be the best option,
provided there is a good-faith basis to challenge the determination of size that has been made.
In some cases, however, an appeal is not a viable option.
The SBA’s regulations regarding the determination of the size
of a business are complex, and sometimes even a well-intentioned business mistakenly believes it is a small business,
when that is not actually the case. If an adverse determination of size is clearly correct, the protested business should
not waste the OHA’s time (or the company’s own time) with
a frivolous appeal. Instead, the business may attempt to “fix”
the problems identified in the size determination and apply
to the SBA for recertification as a small business.
As a very basic example, consider a case in which the
SBA finds Company A large as a result of its affiliation
with Company B, because the same individual—let’s call
him Bob—owns a majority stake in both companies. After
receiving the size determination, Bob sells all of his interest
in Company B. Now, Company A has a strong argument
that the affiliation no longer exists, and consequently, it
should be recertified as a small business.
To apply for recertification, a business should file an
application for recertification with the area office in which
the company’s headquarters is located.36 The business
must include a current SBA Form 355 and an explanation
of the changes it made in order to regain its size status—
such as Bob’s sale of his interest in Company B.
The SBA’s evaluation of a company’s request for recertification is considered a formal determination of size, meaning that the SBA should make its best efforts to resolve the
matter within 15 business days. In practice, however, the
time frame for requesting and receiving a recertification may
vary considerably, depending on which area office hears
the request and the SBA’s current workload and staffing.
Some contractors suspect that requests for reconsideration
occasionally sink to the bottom of the area offices’ “to-do”
lists because no pending procurement hangs in the balance.
A business that files a request for recertification should
(politely) follow up with the area office on a regular basis
to help keep the matter on the front burner.

The Contract-Specific Exception
There is one important exception to the rule that an
adverse determination of size affects subsequent procurements: If the SBA based its decision solely on a contract-specific affiliation (the so-called “ostensible subcontractor” rule)
or a violation of the “non-manufacturer rule,” the business
does not need to forgo future certifications or obtain recertification in order to bid on future procurements.37 In these
cases, the SBA considers the size problem to be limited to
a specific contract, rather than an ongoing determination.
The protested business should review its size determination carefully and contact the responsible SBA official if it is
unsure as to whether this exception applies.
Some Final Thoughts
If you represent clients who bid on government contracts that are set aside for small businesses, it is important
to make sure that the clients understand that they have
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the right to protest awards to competitors they consider to
be businesses that are “other than small.” Often owners of
small businesses can gain information about their competitors through the grapevine that, coupled with a little independent research, may amount to a successful size protest.
And, of course, your clients should understand that size
protests work both ways. If a client is awarded a government contract that has been set aside for a small business,
the company should be on the lookout for a size protest
and call counsel immediately if one is filed. Given that an
adverse determination of a company’s size could put a
client out of business as a “small” government contractor,
defending a size protest is no time for a client to try to
represent itself. TFL
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33153 (June 8, 2006). The DHS elaborated: “When a Seller
makes routine changes or modifications to a QATT such
that the QATT remains within the scope of the description set
forth in the applicable Designation or Certification, the Seller
shall not be required to provide notice [to the DHS], and the
changes or modifications shall not adversely affect the force
or effect of the Sellers QATT Designation or Certification.”
6 C.F.R. § 25.6(l) (emphases added).
53
6 C.F.R. § 25.(6)(l)(2).
54
This outcome would be consistent with laws that regulate
general liability insurance, for which coverage is provided for
an “occurrence” defined as “an accident, including a continuous or repeated exposure to conditions, which results in bodily
injury or property damage neither expected nor intended from
the standpoint of the insured.” Couch on Insurance (3rd ed. 2010),
§ 126:29. Thus, a mistake or unintentional negligence would be
considered an “occurrence” and covered by insurance. Public
policy compels refusal of coverage for intentional actions. Farmland Mut. Ins. Co. v. Scruggs, 886 So. 2d 714, 721 (Miss. 2004).
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