
Few legal doctrines are more intrinsic or neces-

sary in our system than res judicata.1 Medina v. 

INS, 993 5. 3d 499 (5th Cir. 1993).

Until recently, res judicata in immigration pro-

ceedings went mostly like this: Unless the law or the 

facts changed significantly, Immigration and Customs 

Enforcement (ICE)2 got one shot at prosecuting 

removal. In other words, a charge ICE “could have 

brought in the first case” could not be raised in sub-

sequent proceedings.3 To varying degrees, both res 

judicata and collateral estoppel served as a barrier, 

preventing either the government or the alien from 

taking endless bites at the apple—from trying again 

and again, under the same circumstances, “until the 

desired result is achieved.”4 

But now, in a striking development, the U.S. 

Board of Immigration Appeals (BIA) has issued carte 

blanche for ICE to keep prosecuting the same ag-

gravated felony case, with no limits or explanations, 

until they finally find the one that sticks. With Matter 

of Jasso Arangure,5 the BIA effectively eliminated 

both collateral estoppel and res judicata in the ag-

gravated felony context.6 Citing the “societal interest” 

in removing aggravated felons, the BIA ruled that ICE 

is “not precluded” from initiating multiple proceed-

ings under the various aspects of the aggravated 

felony definition. Although res judicata has always 

been open to exceptions in the administrative law 

context, the sheer girth of this newest “exception” 

renders it a staggering departure from previous law 

and policy—the implications of which can hardly be 

understated. 

“Aggravated felony” is a phrase that rings (largely 

negative) Pavlovian bells to any U.S. crimmigration 

practitioner. It is defined at § 101(a)(43) of the Immi-

gration and Nationality Act (INA),7 where its reach is 

considerably expansive and often contested. Section 

101(a)(43) contains 23 different sections—(A) 

through (U)—and some of those have subparts. Com-

bined, §§ (A) through (U) span the reach of hundreds, 

if not thousands, of criminal statutes and boast a body 

of jurisprudence all their own. 

Ramon Jasso Arangure was a Mexican national 

with a felony conviction for a “home invasion” under 

Michigan Compiled Laws § 750.110a(2).8 The aggra-

vated felony definition contains a section for a “theft 

offense … or burglary offense” with a one-year prison 

term. This is located at INA § 101(a)(43)(G), it’s often 

used, and, if you’re looking right above it (at § (F)), it’s 

even easy to spot. However, ICE ignored (G) and went 

to (F), instead charging Jasso Arangure solely under 

the “crime of violence” section of aggravated felony.9 

Under 8 C.F.R. § 1003.30 (2017), ICE has broad dis-

cretion to add charges at any time during proceedings. 

But in this case, ICE did not exercise that discretion, 

even though proceedings went on for some time. 

While the case was pending, the Sixth Circuit be-

came one of several courts to rule that the applicable 

portion of the “crime of violence” statute, 8 U.S.C. § 

16(b), was void for vagueness.10 The BIA then remand-

ed the case back to the immigration judge.11 Because 

Jasso Arangure was a legal permanent resident 

and the “crime of violence” allegation was the only 

charge against him, the immigration judge ultimately 

terminated proceedings.12 Two days after the decision 

became final, ICE issued a new notice to appear, this 

time alleging that the same conviction was a “burglary” 

offense under INA § 101(a)(43)(G).13 

The BIA decision rightly asserts that res judica-

ta is marked as “flexible” in the administrative law 

context.14 Collateral estoppel, in particular, allows for 

exceptions when there is an intervening change in the 

law.15 However, until Jasso Arangure, no published 

decision had ever stated that the government could 

use the same facts and the same law and effectively 

“relitigate” a particular statute of deportability. 

The Ninth Circuit seems to be the only court of 

appeals to explicitly (and repeatedly) address this 

circumstance—jurisprudence that the BIA expressly 

declined to follow in the Jasso Arangure decision.16 

But other non-circuit courts, including the BIA, have 

also held that multiple deportation proceedings cannot 

be based on the same law and facts.17 Before Jasso 

Arangure, in at least one decision, the BIA denied ICE 
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the opportunity to re-try an Oakdale removal case on the same set of 

facts.18 In 2004, the District of Connecticut trial court was asked to 

allow new deportation proceedings, charging a conviction “relating 

to” a controlled substance, where an aggravated felony drug charge 

had failed.19 Invoking Medina v. INS, the court found the following: 

Respondents argue that res judicata should not apply to 

immigration removal proceedings involving a criminal alien. 

However, as Medina warns, carving out a large exception to 

the res judicata doctrine “would allow the agency to eschew 

direct appeal—either inadvertently, through error, or con-

sciously as a strategic decision—then years later, collaterally 

attack decisions of immigration judges.20

With Jasso Arangure, the BIA has now carved out just such an 

exception. To its credit, the decision is transparent regarding its 

main intent—to serve the “societal interest in removing criminal 

aliens” in the aggravated felony context,21 which the BIA states 

overrides the “public policy” behind res judicata.22 What is so strik-

ing about this—and such a departure—is that it effects a general 

policy. The BIA could have issued an individual exception to res 

judicata in an unpublished decision. Such a holding could have indi-

cated, for example, that Jasso Arangure’s conviction was particularly 

dangerous, and that an honest mistake by ICE should not effect to 

preclude removal in this particular instance. But, that is not what 

the BIA did. Instead, they issued a published, blanket rule that seeks 

to effectively eliminate the historic doctrine of res judicata in the 

aggravated felony context. And in that context, and with a vast arse-

nal of jurisprudence at its disposal, ICE now has the ability to keep 

fishing for legal theories until they find one that a judge will accept.23 

There is a reasonable argument that Jasso Arangure might 

be limited to his particular fact pattern. Applying headnote 1, the 

strictest interpretation of the ruling would hold that it applies only 

to §§ 101(a)(43)(F) and 101(a)(43)(G) of the aggravated felony 

definition. A broader interpretation, however, would apply it to the 

entirety of the aggravated felony spectrum. Using dicta, the decision 

could even conceivably be expanded to cover all of the criminal 

grounds of removability at INA. This is why the decision is poised to 

effect such severe consequences on the rule of law. 

Jasso Arangure is a very new decision, and its fate in the courts 

of appeal remains to be seen. However, it is difficult to envision that 

the decision will be taken lightly. This newly imparted “flexibility” 

actually turns res judicata on its head, allowing for the unstable and 

“vexatious litigation” that doctrine was designed to prevent.24 
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