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All refugees fear persecution, but not all who are persecuted are refugees. Under the U.S. Immigration and
Nationality Act,1 a “refugee” must fear persecution on
account of a protected ground (such as race, religion,
or political opinion).2 Among practitioners, this is
known as the “nexus” requirement.
In light of the recent and ongoing “surge” of applicants from Central America, “nexus” has begun to
take center stage. Frequently, these applicants arrive
with claims of the entire family being targeted by
heavily armed, nongovernment actors, such as maras,
pandillas, or family cartels. And, for many years now,
immediate family has been accepted by courts as a
“particular social group”—in other words, a statutorily
protected ground, which, under the right circumstances, could give rise to a finding of refugee status.3 However, the jurisprudential backdrop is also replete with
cases characterizing the “motives” of various criminal
and paramilitary groups as falling outside of the realm
of persecutory intent envisioned by the statute.4
Amid these developments, the question du jour has
become: Under INA § 101(a)(42), when is “persecution” of an immediate family member sufficiently “on
account of” that family relationship?

Matter of L-E-A- Litmus Test
Last year, the Board of Immigration Appeals (BIA)
spoke substantially on the issue of nexus and
family-based persecution. In Matter of L-E-A-,5 the
Mexican respondent had been attacked by La Familia
Michoacana, a cartel wanting to sell drugs in his father’s store. The group had also approached his father,
who had refused. Apparently, neither the respondent
nor the cartel made an explicit statement that the
attack was based (even in part) upon family relationship. Instead, as evidence of nexus, the respondent
relied largely on the fact that both he and his father
had been targeted under the circumstances.
In L-E-A-, the BIA displayed what can only be
called a highly characteristic hesitancy to infer
persecutory intent to any nongovernmental actor. On
a record devoid of any direct evidence of “family” as
motive, the BIA held that the “motive” was merely
access to the store.6 By contrast, as an example of
persecution “on account of” family, the BIA cited the
killing of the royal Romanovs during the Russian Rev-
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olution in 1918-1919.7 But, as for L-E-A-, the BIA held
that the record did “not indicate that the persecutors
had any animus against the family or the respondent
based on their biological ties, historical status, or any
other features unique to that family unit.”8

Reason Is Different Than Motive
The BIA’s repeated reference to “motive” in L-E-Ashould not be taken as indication that the question of
“motive” constitutes the entirety of the nexus determination. Under INA § 208(b)(1)(B)(i), to meet the burden of proof, the applicant must establish a protected
ground “was or will be at least one central reason for
persecuting the applicant” (emphasis added). This
requirement was added in 2005, and it applies to all
asylum applications made after the May 11, 2005,
passage of the Real ID Act.9 By enacting the phrase
“one central reason,” Congress specifically rejected a
“motive” test—which had been proposed.10
Motive and reason are two different concepts. According to Black’s Law Dictionary (10th ed. 2014),
they are defined as:
Motive: Something, esp. willful desire, that
leads one to act.
Reason: 2. A ground or cause that explains or
accounts for something.

Reason Encompasses More Than the (Alleged)
Thoughts of the Perpetrator
It can be seen from above that the question of motive
encompasses why a particular person commits an act.
By contrast, a “reason” constitutes why, overall, persecution is occurring. This means that pre-2005 cases
emphasizing the “motives” of nongovernment groups
should be considered carefully; and, arguably, might
not be controlling.11
Perhaps the most useful example of the motive-versus-reasons concept is the BIA’s decision in
Matter of Kasinga.12 There, female genital mutilation
“[had] been used to control woman’s sexuality” and
also was characterized as a form of “sexual oppression” that was “based on the manipulation of women’s
sexuality in order to [en]sure male dominance and
exploitation.” These were the reasons, but not necessarily the “motive,” of the elders. Their motive, in their

own minds, was potentially very different and was even sometimes
characterized as “helping” their victims.

‘One Central Reason’ Can Co-Exist With Other Reasons
The seminal case on what was then called “mixed motives” is Matter
of S-P-,13 in which a Sri Lankan Tamil was detained and tortured, and
the BIA held: “The harm may have been inflicted for reasons related
to government intelligence gathering, for political views imputed to
the applicant, or for some combination of these reasons.”14 In L-E-A-,
the BIA acknowledges the continuing viability of the “mixed motives”
concept post-Real ID Act, stating that “one central reason” means
the family reason “cannot play a minor role,” and family relationship
cannot be “incidental or tangential” to the reason for the harm.15
Under these circumstances, one “bad” motive does not, in and of
itself, destroy a nexus. Applying “mixed motives,” S-P- held that the
nexus enquiry should be “the reasonableness of the applicant’s belief
that persecution was based on a protected ground.”16 The assessment of nexus is thus not based on any one particular motive being
cited in the record (such as, for example, the partial motive of a gang
to collect money to support its expenses). Instead, the question is
whether the overall circumstances, including country conditions,
warrant a finding of the protected reason for persecution.
For example, in Bi Xia Qu v. Holder,17 a Chinese man required
that a father give his daughter to the man in marriage due to a financial obligation. The daughter sought asylum and related protection
in immigration court. Acknowledging that the forced marriage was
sought, in part, under an alleged financial obligation, the Sixth Circuit held: “If there is a nexus … the simultaneous existence of a personal dispute does not eliminate that nexus.”18 Continued the court,
“Zhang targeted Qu both to secure the repayment of his loan from
Qu’s father and because she was a woman whom he could force into
marriage in a place where forced marriages are accepted.”19 Forced
marriages were “common practice” in China, and this was established not by direct evidence of motive, but by country conditions.20

Ultimately, ‘Nexus’ is a Case-by-Case Determination
Yet again, L-E-A- demonstrates what is perhaps the central theme
of U.S. refugee law: Every case is unique, and it must be considered
on its own set of facts. As this column has noted before, the United
Nations Convention Relating to the Status of Refugees,21 upon which
our U.S. definition is now based, specifically rejected any “group”
approach to refugee adjudications. Although “on account of” is a
common requirement in the refugee definition, it is meant to be
applied only in the midst of individual assessment, one case at a
time.22 It is also important to note that precedential rules regarding
the refugee definition are not the same as fact-finding in an individual case. The Ninth Circuit’s Piric-Boc v. Holder saliently makes that
distinction, holding that one “particular social group” ruling should
not be applied to outside and distinct sets of facts.23
In the nexus context, both direct and circumstantial evidence
can be considered,24 and the record as a whole should be used to
determine the overall “reason” for the feared persecution. In some
reports, Central American groups are, in fact, documented as
displaying propensity to target families, as a group, in a punitive or
retaliatory fashion.25 Such evidence might be interpreted as meeting
L-E-A-’s requirement of “biological ties”26 or might be reasonably
argued, under Maldonado-Cruz, as establishing that the family itself
was “considered offensive.” Each case must turn on its own set of

facts. If, however, considering that individual record, a respondent
establishes a subjective and reasonable fear of persecution “on account of” an immediate family relationship then, under the case law,
nexus is satisfied. 
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Rule 1’s “paramount command” will reap the
rewards of promoting efficiency. But those
that violate it—say, by engaging in gamesmanship and invoking unregulated procedural devices at the last minute and in bad
faith15—will be discouraged and ultimately
deterred from doing so. 
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